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THE INTERNATIONAL CRIMINAL TRIBUNAL 
FOR THE FORMER YUGOSLAVIA 

 
 

PROSECUTOR 
 

v. 
 

RATKO MLADIĆ 
 

PUBLIC with CONFIDENTIAL ANNEX A 
 
 

URGENT DEFENCE MOTION SEEKING THAT THE TRIAL CHAMBER 
INTERVENE TO PROTECT THE RIGHTS OF THE ACCUSED IN RELATION TO 

THE SUBPOENA ISSUED BY THE KARADZIC CHAMBER 
 

 

The Accused, RATKO MLADIĆ, by and through his counsel of record, hereby files the 

instant Motion and states as follows: 

 

I. INTRODUCTION & BRIEF BACKGROUND 

 

1. On the 18th of April 2013 the Karadzic Defence filed a “Motion for Subpoena: 

General Ratko Mladic” (hereinafter “Karadzic Motion”). Said Karadzic Motion sought to 

compel via subpoena the testimony of Mr. Mladic as a defence witness in the Karadzic 

Proceedings before another chamber of the Tribunal. 

 

2. On 24 April 2013 the Defence Counsel of Ratko Mladic filed a motion with 

the Karadzic Chambers, seeking leave to respond to the Karadzic Motion and object to the 

same. Said leave was granted orally by the Karadzic Chamber and on 14 May 2013 the 

Mladic Defence filed their Response to the Karadzic Motion (hereinafter “Mladic 

Response”). This Mladic Response attached various medical documentation relating to the 

Accused Mladic. Neither the Karadzic Prosecution nor Defence filed responses to the Mladic 

Response. 
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3. The Mladic Response set forth the following grounds of objection:  

A. The Subject Motion Should be Denied as Ratko Mladic is accused of 

the same events as he would be forced to testify on: The Mladic 

Response clearly states that there is an absolute right to remain silent 

and as both indictments, Mr. Karadzic’s and Mr. Mladic´s are in 

essence and form almost identical and due to the similarity the Accused 

would be forced to testify on the essential elements of his indictments 

and in detriment against himself.1 

B. Forcing Mladic to testify would be contrary to judicial economy as 

the areas of questioning would not result in usable evidence, but would 

result in assertion of objections and the right to silence: The Pre-Trial 

Chamber has already considered the discretionally power over granting 

or not a request to compel the testimony of the Accused in other 

proceedings. The potential overlap of the subject matter of these 

proceedings and the charges brought against him allow the Accused not 

to answer the set of questions resulting in no probative value of his 

testimony. He could not answer questions that could be posed violating 

his rights since these questions relate directly towards his indictment 

and modes of liability.2 

C. The poor health of Mr. Mladic prevents his ability to assist testify in 

any other proceeding: It has been established that the health of Mr. 

Mladic is greatly compromised and in a deteriorated state which makes 

participation in his own trial a trying task. His health issues also limit 

the time and capacity to work with his counsel.3 

4. On 5 July 2013 the Karadzic Chamber informed the parties that it would 

postpone the determination of the motion until such a time as the Appeals Chamber issued its 

decision on the pending interlocutory appeal of Zdravko Tolimir (an ICTY appellant) in 

relation to a subpoena issued by the Karadzic Chamber for him to appear to testify as a 

defence witness in the Karadzic proceedings (hereinafter “Tolimir Appeal”). 
                                                            
1 Mladic Response, para. 5-7. 
2 Mladic Response para. 8-11. 
3 Mladic Response para. 12-14. 
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5. On 13 November 2013 the Appeals Chamber issued its Decision on the 

Tolimir Appeal, affirming the issuance of the subpoena and denying Tolimir’s Appeal from 

the same (hereinafter “Tolimir Appeal Decision”). 

 
6. In pertinent parts the Tolimir Appeal Decision states that neither the Rome 

Statute nor the ICC Rules expressly grant testimonial privilege to accused persons in the 

other ongoing cases before the ICC. In this sense, they indicate that the ICC Rules allows for 

the compulsion of potentially self-incriminating witness testimony with the expressed 

prohibition against its direct and indirect use in any subsequent prosecution of that witness, 

except for false testimony, so the Assertion of Testimonial Privilege on the basis of the right 

against self- incrimination fails and the Rule 90 (E) of the Rules adequately safeguarded the 

Appellant Tolimir.4 The Appeals Chamber denied the submission in respect to the violation 

of principle of equality of arms given that there is a permissibility of distinguishing between 

an accused´s own case and the case of other accused persons for the purposes of compelling 

an accused´s testimony. Lastly, the separate opinion of the Tolimir Appeal Decision states 

“In my view, however, this leaves open the question of how to resolve cases in which an 

accused with ongoing first instance proceedings before the Tribunal is called to testify in 

another case.”5  The Defence notes Tolimir is an Appellant with a first instance judgment, 

whereas General Mladic is an accused with the first instance proceedings still in process. 

 
7. On 11 December 2013 the Karadzic Trial Chamber issued its Decision on the 

Karadzic Motion, essentially granting the same over the objections raised in the Mladic 

Response (hereinafter “Mladic Decision”). Of note, this Mladic Decision of the Karadzic 

Chamber stated: 

a. In exercising its discretion under Rule 90(E) to compel or not compel 

answers to certain questions the Karadzic Chamber will ensure that the 

rights of Mladic as an accused currently on trial are safeguarded.6 

                                                            
4 Tolimir Appeal Decision, para. 42-44, 51.  
5 Tolimir Appeal Decision, Separate Opinion of Judge Tuzmukhamedov, para. 5 
6 Mladic Decision, para. 23 

75662



IT-09-92-T 13 January 2014 4 
 

b. It does not consider the health concerns of Mr. Mladic rise to such a 

level as to not issue the subpoena, since he has been deemed fit to 

attend his trial 4 days a week.7 

 

8. On 18 December 2013 the Mladic Defence filed a Motion with the Karadzic 

Chamber seeking certification to appeal the Mladic Decision (hereinafter “Certification 

Motion”). This Certification Motion set forth among other things that granting appeal would 

affect the fair and expeditious conduct of proceedings or ultimate outcome of trial because: 

a. The Mladic Decision used the incorrect standard from the Tolimir 

Appeal Decision, relating to an Appellant, rather than the open issue of 

an accused that was in the midst of first instance proceedings under the 

same indictment.8 

b. The Mladic Decision failed to assess the medical condition of Mladic 

sufficiently under the appropriate standard to see if he is able to testify, 

since the analysis of being able to attend trial is not the same, and that 

the medical documentation demonstrated problems that prevented him 

from being able to testify.9 

 

9.  On 19 December 2013, the Accused Karadzic filed a response not objecting 

to the Certification Motion, and the next day the Prosecution in the Karadzic Proceedings 

likewise filed a response asking for the Certification Motion to be granted as both prongs of 

the test certification test were met. 

 

10.  On 23 December 2013 the Karadzic Trial Chamber denied the Certification 

Motion (hereinafter “Denial Decision”). In denying the same that Chamber said: 

a. The first prong for certification is met.10 

                                                            
7 Mladic Decision, para. 24-25 [emphasis added] 
8 Certification Motion, para. 11-12 
9 Certification Motion, para. 13 
10 Denial Decision, para. 11 
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b. The second prong for certification has not been met, because any 

appeal would delay the conclusion of the Karadzic proceedings, and 

that Chamber’s view that the Tolimir Appeal Decision covers the 

issues raised in the Certification Motion. 

 

11. This Motion is filed on an urgent basis as time is of the essence. Mr. Mladic 

has been scheduled to testify in the Karadzic proceedings on 28 January 2014. 

II. SUBMISSIONS & ARGUMENTS 

12. This Motion is brought before the Mladic Trial Chamber insofar as the Trial 

Chamber is supposed to ensure that the rights afforded to the Accused under the Statute and 

Rules are protected, and that justice is properly administered. 

13. The obligation vested in the Trial Chamber to ensure the proper administration 

of justice cumulatively entails that any steps which the Trial Chamber takes are discretionary 

and in its overarching interest and commitment to ensuring that in the case of the accused, 

justice is not only done, but justice is seen to be done, including by the accused himself.11 

14. Thus we believe in the instant case the Mladic Trial Chamber needs to 

intervene to protect the rights and proper administration of justice as to the accused before it, 

Mr. Mladic, and issue a protective order enjoining Ratko Mladic’s testimony and asking for 

the Appeals Chamber to consider this matter and hear the appeal that was intended by the 

Certification Motion. A medical examination should also be ordered by the Chamber to 

appoint independent and party experts to assess if his health permits him to be a witness. 

15. The standard of an accused being deemed medically competent and fit to stand 

trial is not the same standard as to determine if a witness is competent to testify at trial.  

Under the relevant jurisprudence of the Tribunal, What is required from an accused to be 

deemed fit to stand trial is a standard of overall capacity allowing for a meaningful 

participation in the trial, provided that he or she is duly represented by counsel.12 

                                                            
11 Prosecutor v Popovic, No. IT-05-88-T, Decision on the Third Request for Review of the Registry Decision on 
the Assignment of Co-Counsel for Radivoje Miletic (20 February 2007) at p. 3 
12 Prosecutor v Strugar, No. IT-01-42-A, Judgement (17 July 2008) at para. 60 
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16. It is respectfully submitted that the medical documentation attached to the 

Mladic Response sets forth various indicators that Mr. Mladic’s mental health is not such to 

permit him to testify as a witness, and that at the very least a medical examination of him is 

required. 

 

17. Specifically, the Defence would highlight the following from the medical 

records contained in the Mladic Response (see Confidential Annex A) 

 

18. Respectfully, the cumulative effect of these medical conditions renders Mr. 

Mladic unfit to testify as a witness in these proceedings. 

 

III. CONCLUSION 

WHEREFORE, for the foregoing arguments, the Defence respectfully requests that the 

Chamber issue an order: 

a) Enjoining the testimony of Mr. Mladic from being compelled pending an appeal 

and medical examination; 

b) That a medical examination by experts be carried out of Mr. Mladic to determine 

if he is fit to stand as a witness, and what the risks to his health are by being 

compelled to testify; and 

c) Certify the matter for an immediate appeal so that the Appeals Chamber can 

decide the issue. 

 

Word Count: 2792 

RESPECTFULLY SUBMITTED BY: 

  

Branko Lukić                     Miodrag Stojanović 
Lead Counsel for Ratko Mladić     Co-Counsel for Ratko Mladić 
 

Dated this 13th of January 2014 
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