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THE INTERNATIONAL CRIMINAL TRIBUNAL 
FOR THE FORMER YUGOSLAVIA 

 
 

PROSECUTOR 
 

v. 
 

RATKO MLADI Ć 
 

 
 

PUBLIC 
 
 

DEFENCE MOTION FOR STAY OF PROCEEDINGS FOR SYSTEMIC BIAS 
 
 
The Accused, RATKO MLADI Ć, by and through his counsel of record, respectfully 

submits the instant MOTION, and in support thereof states as follows: 

Introduction 

1. The right to a fair trial and the presumption of innocence are fundamental to 

the judicial process, and enshrined in Article 21 of the Statute of the International 

Criminal Tribunal for the Former Yugoslavia (the “Statute”).1  Article 21 states that 

“the accused shall be presumed innocent until proved guilty”2, and that “the Trial 

Chambers shall ensure that a trial is fair”3. Presumption of innocence and an 

unbiased trial are therefore foundational preconditions for a judgment by the 

Tribunal, and requirements of a functioning justice system. 

2. On 19 May 2016, the Defence filed its Motion for a Fair Trial and the 

Presumption of Innocence or, in the Alternative, a Mistrial, based on publicly-

available information that a number of staff members and interns had moved from 

the Karadzic trial chamber to that judging the Accused.  On 4 July 2016, the Trial 

Chamber held that the prior work of staff members in crafting a guilty verdict on the 

same indictment in which findings were made against the Accused “beyond 

 
1 ICTY Statute, Article 21(2) and 21(3). 
2 United Nations. Statute of the International Criminal Tribunal for the former Yugoslavia. 25th May, 
1993. Art. 21, para. 1. 
3 Ibid., para. 3. 
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reasonable doubt” was irrelevant to the impartiality of the judges they assist.4  While 

the Defence strongly disagrees with the Trial Chamber’s interpretation of the relevant 

law and its assessment in this case, this is but one example of an institutionalized 

bias in which two of three Trial Judges, three Appeals Judges, the Presidents of the 

ICTY and MICT and senior UN officials have cast the presumption of innocence 

aside and concluded the Accused is guilty. 

3. By this motion, the Defence seeks a stay of proceedings on the basis that the 

fair trial rights of the Accused have been irreversibly violated.  It further seeks an 

independent review of the circumstances and practices set forth below, and a report 

addressing the Defence’s concerns, which the Defence submits is necessary to 

ensure the fairness and legitimacy of the Tribunal.  The review and report should be 

completed by an ad hoc working group of the UN Security Council within three 

months of the date of this filing.  The Defence bases its request on the following 

circumstances: 

i. Three judges of the Appeals Chamber, who may decide interlocutory 

appeals and an appeal from eventual judgment, have already found the 

Accused guilty to a criminal standard—that is, the very same standard 

the Trial Chamber has recently defined in regard to judicial bias5 

ii. Two of the three Judges sitting in judgment of the Accused have 

already found the Accused guilty to a criminal standard 

iii. Chambers staff working on the judgment have previously worked on 

prior judgments that found the Accused guilty to a criminal standard, 

including a trial judgment of another accused under the same 

indictment 

iv. The current President of the ICTY has made determinations of guilt in 

relation to the Accused 

 
4 Prosecutor v Mladic, Case No. IT-09-92-T, Decision on Defence Motion for a Fair Trial and the 
Presumption of Innocence or, in the Alternative, a Mistrial, 4 July 2016, para. 20. 
5 Prosecutor v Mladic, Case No. IT-09-92-T, Decision on Defence Motion for a Fair Trial and the 
Presumption of Innocence or, in the Alternative, a Mistrial, 4 July 2016, para. 24.  
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v. The former President of the ICTY and current President of the MICT 

has stated that the Accused is guilty 

vi. Senior United Nations officials have stated that the Accused is guilty   

vii. The Tribunal Registry has demonstrated bias through inappropriate 

interventions to disadvantage the Defence in the performance of its 

duties 

4. Individually and together, these circumstances show that a presumption of 

guilt pervades this Tribunal, and this Trial Chamber to such an extent that it calls into 

question the ability of the Accused to ever receive a fair trial and due process. 

5. This motion is brought before the President of the MICT, Judge Theodor 

Meron; the President of the Tribunal, Judge Carmel Agius; and the Presiding Judge 

of the Trial Chamber, Judge Alphons Orie, pursuant to Rule 15(B) of the Rules of 

Evidence and Procedure of the Tribunal on the grounds of actual bias or, in the 

alternative, appearance of bias of the Trial and Appeals Chambers, and indeed of 

the ICTY as an institution. 

Request to Exceed Word Count 

6. The Defence respectfully requests permission to exceed the word limit for this 

motion to 9,594 words, in accordance with paragraph 7 of the Practice Direction on 

the Length of Briefs and Motions.  This motion deals with a number of matters 

related to the actual or apparent bias of various Judges, judicial staff, and senior 

officials of the United Nations. The Defence submits that it is in the interests of 

judicial economy to deal with these thematically-related matters within one motion. 

The alternative would be to file separate motions for each manifestation of systemic 

bias, for a total of five motions, and would involve an unnecessary repetition of law 

and arguments.   

Applicable Law 

The Right to a Fair Trial 

7. The statutory right of an accused to a fair trial is enshrined within Article 21 of 

the Statute. It is generally recognised that an integral component of this statutory 
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right is an accused’s fundamental human right to be tried before an independent and 

impartial tribunal. This standard is universally enshrined within the international and 

regional human rights conventions6 and is adopted in Article 13(1) of the Statute 

which expressly provides that Judges of the International Tribunal “shall be persons 

of high moral character, impartiality and integrity” (emphasis added).  

Qualifications of Judges 

8. Article 13 of the ICTY Statute states that Judges shall be highly qualified and 

abide by the highest standards of ethics: 

The permanent and ad litem judges shall be persons of high moral 
character, impartiality and integrity who possess the qualifications required 
in their respective countries for appointment to the highest judicial offices. 
In the overall composition of the Chambers and sections of the Trial 
Chambers, due account shall be taken of the experience of the judges in 
criminal law, international law, including international humanitarian law and 
human rights law. 
 

9. This has been confirmed repeatedly in ICTY jurisprudence, which has further 

reiterated the need to take into account Judges’ experience in criminal law and 

international law, including international humanitarian law and human rights law.7 

Judicial Disqualification 

10. Rule 15(A) of the Rules of Procedure and Evidence of the Tribunal 

(hereinafter, ‘the Rules’) provides that: 

“A Judge may not sit in any case in which he has a personal interest or concerning which 

he has or has had any association which might affect his impartiality. He shall in any such 

circumstance withdraw from that case. Where the Judge withdraws from the Trial 

 
6 Article 14(1) of the ICCPR provides: “In the determination of any criminal charge against him, or of 
his rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a 
competent, independent and impartial tribunal established by law.” The Universal Declaration of 
Human Rights provides in Art. 10 that “[e]veryone is entitled in full equality to a fair and public hearing 
by an independent and impartial tribunal in the full determination of his rights and obligations of any 
criminal charge against him”. Art. 6(1) of the European Convention on Human Rights protects the right 
to a fair trial and provides inter alia that “everyone is entitled to a fair and public hearing within a 
reasonable time by an independent and impartial tribunal established by law.” Art. 8(1) of the 
American Convention provides that “[e]very person has the right to a hearing, with due guarantees 
and within a reasonable time, by a competent, independent and impartial tribunal, previously 
established by law”. Art. 7(1)(d) of the African Charter on Human and Peoples’ Rights provides that 
every person shall have the right to have his case tried “within a reasonable time by an impartial court 
or tribunal.” 
7 See, for example, Prosecutor v Furundzija, No.IT-95-17/1-A, Judgement (21 July 2000) at para. 177; 
Prosecutor v Stanisic & Zupljanin, No. IT-08-91-A, Judgement (30 June 2016) at para. 42. 
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Chamber, the President shall assign another Trial Chamber Judge to sit in his place. 

Where the Judge withdraws from the Appeals Chamber, the Presiding Judge of that 

Chamber shall assign another Judge to sit in his place.” 

11. Furthermore, Rule 15(B) of the Rules provides that: 

“Any party may apply to the Presiding Judge of a Chamber for the disqualification of a 

Judge of that Chamber from a case upon the above grounds. After the Presiding Judge 

has conferred with the Judge in question, the Bureau, if necessary, shall determine the 

matter. If the Bureau upholds the application, the President shall assign another Judge to 

sit in place of the disqualified Judge.” 

12. The Appeals Chamber has set the following test in order to guide 

considerations of judicial bias: 

i. A Judge is not impartial if it is shown that actual bias exists. 

ii. There is an unacceptable appearance of bias if: 

i. A Judge is a party to the case, or has a financial or proprietary interest in the 

outcome of a case, or if the Judge's decision will lead to the promotion of a 

cause in which he or she is involved, together with one of the parties. Under 

these circumstances, a Judge's disqualification from the case is automatic; or 

ii. The circumstances would lead a reasonable observer, properly informed, to 

reasonably apprehend bias.8 

 

13. The Appeals Chamber has also emphasized that there is a presumption of 

impartiality that attaches to any Judge of the Tribunal.9  Accordingly, the party who 

seeks the disqualification of a Judge bears the burden of adducing sufficient 

evidence that the Judge is not impartial.10  There is a high threshold to rebut the 

presumption of impartiality, which requires the party seeking disqualification to 

demonstrate “a reasonable apprehension of bias by reason of prejudgement” that is 

“firmly established.” 11 

14. Furthermore, in any assessment of the appearance of bias, it may be useful to 

recall the well known maxim of Lord Hewart CJ that it is of “fundamental importance 

 
8 Prosecutor v. Anto Furundzija, Case No, IT-95-1711-A, Judgement. 21 July 2000, para. 189. 
9 Ibid., para. 196 
10 Ibid., para 197. 
11 Ibid., para. 197, citing Mason J, in Re JRL; Ex parte CJL (1986) CLR 343 at 352. Adopted in the 
subsequent Australian High Court decision in Re Polities; Ex parte Hoyts Corporation Pty Ltd (1991) 
65 ALJR 444 at 448. 
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that justice should not only be done, but should manifestly and undoubtedly be seen 

to be done.”12 

Judges Sitting on Overlapping Cases 

15. Judges of the ICTY and MICT are involved in cases dealing with overlapping 

events and joint criminal enterprises.  According to ICTY jurisprudence, a prior 

judgment or decision can be capable of rebutting the presumption of impartiality 

where it constitutes findings of individual criminal responsibility of an accused.13 A 

previous decision of this Trial Chamber14 relied upon the European Court of Human 

Rights (ECtHR) case of Poppe v The Netherlands, which states as follows: 

“The mere fact that a judge has already ruled on similar but unrelated criminal charges or 

that he or she has already tried a co-accused in separate criminal proceedings is not, in 

itself, sufficient to cast doubt on that judge’s impartiality in a subsequent case. It is, 

however, a different matter if the earlier judgment s contain findings that actually 

prejudge the question of the guilt of an accused in  such subsequent proceedings. ” 

(Emphasis added).15 

16. A Judge seized of a motion on such grounds is therefore required to assess 

the findings of the relevant prior judgments in order to determine whether the guilt of 

an accused has been prejudged. In Poppe, the ECtHR adopts an approach that can 

be distilled as follows: 

i. Do the findings regarding the accused fulfill all the relevant criteria 

necessary to constitute a criminal offence? 

ii. If so, was the accused found guilty of having committed such an 

offence beyond reasonable doubt?16   

 

 
12 R v. Sussex Justices ex parte McCarthy [1924] 1 KB 256 at p. 259. 
13 See the ‘Discussion’ section of Prosecutor v Karadzic, Case No. IT-95-05/18-PT, Decision on 
Motion to Disqualify Judge Picard and Report to the Vice-President Pursuant to Rule 15(B)(ii), 22 July 
2009; see also Prosecutor v Mladic, Case No. IT-09-92-T, Decision on Defence Motion for a Fair Trial 
and the Presumption of Innocence or, in the Alternative, a Mistrial, 4 July 2016, para. 24.  
14 Prosecutor v Mladic, Case No. IT-09-92-T, Decision on Defence Motion for a Fair Trial and the 
Presumption of Innocence or, in the Alternative, a Mistrial, 4 July 2016, paras. 11-12, 24. 
15 Poppe v Netherlands, [2009] Application No. 32271/04, ECHR , para. 26 
16 Ibid., para. 28 
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If each limb of this test can be answered affirmatively, the ground of bias is 

established and the absolute right of the Accused to a fair trial is violated.  

Stay of Proceedings 

17. The jurisprudence of this Tribunal has established that the remedy of a stay of 

proceedings may be imposed where a fair trial is impossible.17  A Trial Chamber has 

inherent power to stay the proceedings when to continue with the trial would violate 

the fundamental rights of the Accused.18  The right to a fair trial is a fundamental one 

and it is the duty of the Trial Chamber to ensure that it is protected.19  There must be 

a serious violation of human rights justifying such an extreme measure as an 

indefinite stay of proceedings.20 

18. At the ICC, the Trial Chamber in Lubanga has stated,  

[i]f, at the outset, it is clear that the essential preconditions of a fair trial are 
missing and there is no sufficient indication that this will be resolved during 
the trial process, it is necessary - indeed, inevitable - that the proceedings 
should be stayed. It would be wholly wrong for a criminal court to begin, or to 
continue, a trial once it has become clear that the inevitable conclusion in the 
final judgement will be that the proceedings are vitiated because of 
unfairness which will not be rectified.21 [Emphasis added.] 

19. The Lubanga Appeals Chamber further held that  

[w]here a fair trial becomes impossible because of breaches of the 
fundamental rights of the [...] accused [...], it would be a contradiction in 
terms to put the person on trial. Justice could not be done. A fair trial is the 
only means to do justice. If no fair trial can be held, the object of the judicial 
process is frustrated and must be stopped.22 

 
17 The Prosecutor v. Tadic, Case No. IT-94-1-A, Judgement, 15 July 1999, para. 55. 
18 The Prosecutor v. Bobetko, Case No. IT-02-62-AR54 bis, Decision on Challenge by Croatia to 
Decision and Orders of Confirming Judge, 29 November 2002, para. 15. 
19 The Prosecutor v. Radovan Karadzic, Case No. IT-95-5/18-T, Decision on Motion for Stay of 
Proceedings, 8 April 2010, para. 4.  
20 Prosecutor v. Radovan Karadzic, Case No. IT-95-5/18-T, Decision on Motion for Stay of 
Proceedings 8 April 2010, para. 4 
21 The Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-01/06, Decision on the 
consequences of non-disclosure of exculpatory materials covered by article 54(3) (e) agreements and 
the application to stay the prosecution of the accused, together with certain other issues raised at the 
Status Conference on 10 June 2008, 13 June 2008, para. 91. 
22 The Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-01/06 (OA4), Judgement on the 
Appeal of Mr. Thomas Lubanga Dyilo against the Decision on the Defence Challenge to the 
Jurisdiction of the Court pursuant to article 19(2)(a) of the Statute of 3 October 2006, 14 December 
2006, para. 37. 
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20. A stay of proceedings is therefore an available remedy where a serious 

violation of human rights, such as the violation of the presumption of innocence, 

exists. 

Submissions 

21. The circumstances described below demonstrate that the Accused cannot get 

a fair trial and is not presumed innocent before the Tribunal.  A stay of proceedings 

or a mistrial is the only reasonable remedy.  A review and report on the 

circumstances and practices that are at issue would further ensure the integrity and 

legitimacy of Tribunal proceedings.  

22. As a preliminary matter, and as stated previously,23 the Defence notes that 

the Trial Chamber’s definition of a new standard for judicial bias in its recent 

Decision24 is unreasonable, because it would subject an accused to double jeopardy.  

While the Defence disagrees that the standard for judicial disqualification is as high 

as that elucidated in the recent Decision,25 the following submissions will show that 

even this unreasonably stringent standard has been met. 

23. Furthermore, the Defence reserves the right to supplement its submissions 

and arguments upon receipt of information from the ICTY President and Trial 

Chamber as to the personnel currently working on the case of the Accused and the 

judgments on which they previously worked.26 

Judges of the Appeals Chamber Have Already Found the Accused Guilty to a 

Criminal Standard 

24. The actual or apparent bias of the Appeals Judges arises from the judgments 

in the appeals of Popovic et al and Tolimir, promulgated on 30 January 2015 and 8 

April 2015 respectively.  In summary, the Defence submits that each of these 

 
23 Prosecutor v Mladic, Case No. IT-09-92-T, Defence Motion for Reconsideration or, in the 
Alternative, Certification to Appeal the Decision on the Defence Motion for a Fair Trial and the 
Presumption of Innocence or, in the Alternative, a Mistrial, 11 July 2016, paras. 8-10. 
24 Prosecutor v Mladic, Case No. IT-09-92-T, Decision on Defence Motion for a Fair Trial and the 
Presumption of Innocence or, in the Alternative, a Mistrial, 4 July 2016, para. 24. 
25 See Prosecutor v Mladic, Case No. IT-09-92-T, Defence Motion for Reconsideration or, in the 
Alternative, Certification to Appeal the Decision on the Defence Motion for a Fair Trial and the 
Presumption of Innocence or, in the Alternative, a Mistrial, 11 July 2016, paras. 8-10. 
26 See Prosecutor v. Ratko Mladic, Case No. IT-09-92-T, Motion for Transparency in Chambers’ 
Judgments, 19 July 2016. 
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judgments contains express and implicit findings of fact in relation to the Accused 

which prejudge his guilt to the criminal standard of proof by Judge Fausto Pocar 

(Popovic), Theodor Meron (Tolimir) and Jean-Claude Antonetti (Tolimir) 

25. The Popovic et al and Tolimir appeals both concern crimes committed in the 

Srebrenica and Žepa enclaves in Eastern Bosnia in July 1995. Both Appeals 

Chambers affirmed that two joint criminal enterprises existed: (1) to murder the able-

bodied Bosnian Muslim men from Srebrenica in July 1995 and (2) to forcibly remove 

the Bosnian Muslim populations from Srebrenica and Žepa.  These joint enterprises 

were carried out through the commission of crimes which are punishable under 

Articles 3, 4 and 5 of the Statute of the ICTY (hereinafter, ‘the Statute’), namely 

violations of the laws of war, genocide, and crimes against humanity.27 

26. The case against the Accused concerns the same series of events in relation 

to which the Accused is alleged to bear individual criminal responsibility as a co-

perpetrator and/or aider and abettor pursuant to Article 7(1) of the Statute and/or by 

virtue of his command responsibility pursuant to Article 7(3) of the Statute.28  

(i) The Appeals Chamber in Popovic et al prejudged the Accused as 

participating in a JCE to murder and should, theref ore, be disqualified on the 

grounds of bias or, alternatively, an unacceptable appearance of bias. 

27. Within the judgment of the Appeals Chamber, there is a proliferation of 

findings in respect of the Accused’s role in the JCE to murder. The following 

paragraphs set out explicit findings that prejudge the Accused’s guilt: 

i. Paragraph 1052 : The Appeals Chamber discusses the Trial 

Chamber’s findings in relation to the Accused, namely that the plan to 

murder “emanated from the highest echelons of the VRS Main Staff, 

including Mladic” and was satisfied that “Mladic was a central, driving 

force behind the plan to murder and its implementation.”  The Trial 

Chamber noted that it was clear from the evidence that “such an 

operation, on a massive scale, involving the participation of a multitude 

 
27 The Statute of the International Criminal Tribunal for the Former Yugoslavia (as amended).  
28 Prosecutor v Ratko Mladic, Case No. IT-95-5/18-1, Amended Indictment, paragraphs 20-28. 
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of VRS members from the Main Staff down, could not have been 

undertaken absent the authorization and order of VRS Commander 

Mladic”. The Trial Chamber further noted that, “Given his role in the 

military structure and his acts and words at the time, including his direct 

involvement in critical components of the operation, any alternative 

conclusion is inconceivable”. It emphasised that Mladic’s “imprint – 

through rhetoric, threats, speeches, orders and physical presence – 

appears on an ongoing basis at critical junctures of this murder 

enterprise”.  Following this discussion, the Appeals Chamber 

concludes that it “is satisfied that the only reasonable inference from 

the above-mentioned findings is that Mladic was also a member of the 

JCE to Murder.”29 

 

ii. Paragraphs 1056-7 : The Appeals Chamber discusses the meeting 

held on 13 July 1995 in Bratunac and observes that this could 

demonstrate that the synchronisation of VRS and MUP units was, at 

least in part, organised by members of the JCE to Murder, which was 

attended by Mladic. The Appeals Chamber considers the document 

summarising his meeting, which stated that General Mladic had 

informed the attendees that the MUP were tasked with, inter alia, the 

killing of about 8,000 Muslim soldiers whom were blocked in the woods 

near Konjevic Polje.  The Trial Chamber found that this document 

clearly demonstrates Mladic’s involvement in the organisation of the 

VRS and MUP forces operating in the area when the victims of the 

Jadar River killings were captured. Having considered the 

circumstantial evidence, the Appeals Chamber concludes that “the only 

reasonable inference to be drawn is that MUP forces involved in 

apprehending, transporting, detaining, and ultimately killing the 

Bosnian Muslim men at Jadar River were working in close co-operation 

with the VRS units under Mladic’s command. The Appeals Chamber is 

satisfied that, in light of the close co-operation between the VRS and 

 
29 Prosecutor v. Popovic et al., Case No. IT-05-88-A, Appeal Judgment, 30 January 2015, para. 1052. 
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MUP forces in the lead up to the Jadar River killings and in the 

implementation of the common purpose, a link can be established at 

least to Mladic, who was a member of the JCE to Murder.”30 

 

iii. Paragraph 1386 : The Appeals Chamber “notes that the plan of the 

murder operation emanated from the highest echelons of the VRS 

Main Staff, including from Mladic, and that the VRS Security Branch 

planned, organised, and implemented the murder operation.” 

 

iv. Paragraph 1416 : The Appeals Chamber also finds Mladic culpable by 

virtue of command responsibility for opportunistic killings by the VRS: 

“With respect to the JCE members, the Appeals Chamber observes 

that Popovic, Beara, Nikoli, and Mladic, all participants in the JCE to 

Murder, were also all VRS members. In view of their rank and position 

within the chain of command, the Appeals Chamber considers that in 

the cases where the “opportunistic” killings were perpetrated by VRS 

members, such as the mentally handicapped man killed by “VRS 

military policemen and soldiers”, the link between JCE members and 

the principal perpetrators is sufficiently clear.”31 

 

v. Paragraph 1418:  “The Appeals Chamber finds that, in light of these 

findings, a reasonable trier of fact could have established a link 

between the JCE members – Popovic, Beara, and Mladic – and the 

perpetrators who killed the Bosnian Muslim prisoners who were taken 

from the hangar behind the Vuk Karadžic School on 12 and 13 July 

1995, on one hand, and those who killed the Bosnian Muslim prisoners 

inside and outside the Vuk Karadžic School between the evening of 13 

July 1995 and the morning of 15 July 1995, on the other hand.”32 

 

vi. Paragraph 1426 : Noting that the Trial Chamber made numerous 

findings showing that Mladic was a central figure in the implementation 

of the JCE to forcibly remove, and considering the evidence before the 
 
30 Ibid., para. 1056-7. 
31 Ibid., para. 1416. 
32 Ibid., para. 1418. 
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Trial Chamber, “[t]he Appeals Chamber considers that, in light of these 

findings, a reasonable trier of fact could have established a link 

between the perpetrators of these killings and Mladic, a member of the 

JCE to Murder.” 

 

28. In sum, the above findings establish that the Accused bears individual criminal 

responsibility under Article 7(1) (planning, instigating, ordering, committing, or aiding 

and abetting the planning, preparation or execution) and/or Article 7(3) (responsibility 

for the acts or omissions of his subordinates whilst holding a position of superior 

authority) for the murder operation, which is punishable under Articles 3, 4, and 5 of 

the Statute.  

(ii) The Appeals Chamber in Popovic et al prejudged the Accused as 

participating in a JCE to forcibly remove and shoul d, therefore, be disqualified 

on the grounds of bias or, alternatively, an unacce ptable appearance of bias. 

29. In paragraphs 1680-82, the Appeals Chamber expressly considers whether 

the Accused was a member of the JCE to forcibly remove.  

i. Paragraph 1682 : In light of the following findings of the Trial Chamber: 

(a) Mladic’s intercepted words on 12 July 1995 that “we’ll evacuate 

them all – those who want to go and those who don’t want to”; (b) 

Mladic’s participation in the Hotel Fontana meetings, where the plans 

for implementing the forcible transfer were arranged; (c) Mladic’s 

intimidating, leadership role at these meetings, where he was informed 

that between 10,000 and 20,000 women, children, and the elderly were 

suffering in “the difficult humanitarian situation in Potocari”; (d) that 

Mladic repeatedly requested and arranged transportation to effectuate 

the forcible removal; (e) Mladic was present during the forced removal 

of the Bosnian Muslims from Potocari; and (e) Mladic’s own remarks 

that the Bosnian Muslims can “either survive or disappear”, the 

Appeals Chamber concludes that “a reasonable trier of fact could have 
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considered that the only reasonable inference to be drawn is that 

Mladic was a member of the JCE to Forcibly Remove.”33 

 

30. The Appeals Chamber further considers the Accused’s responsibility for the 

killing of a Bosnian Muslim man killed outside the vicinity of the White House and 

confirms yet again that the Accused was a member of the JCE to forcibly remove:  

i. Paragraph 1683 : “…. [I]rrespective of whether the direct perpetrators 

of the “opportunistic” killings in Potocari were members of the VRS, the 

MUP forces, or a combination thereof, a reasonable trier of fact could 

have concluded that a link was established between them and Mladic, 

a member of the JCE to Forcibly Remove.”34 

 

31. In sum, the above findings establish that the Accused bears individual criminal 

responsibility under Article 7(1) (planning, instigating, ordering, committing, or aiding 

and abetting the planning, preparation or execution) and/or Article 7(3) (responsibility 

for the acts or omissions of his subordinates whilst holding a position of superior 

authority) for the operation to forcibly remove the Bosnian Muslim population, which 

is punishable under Articles 3, 4, and 5 of the Statute.  

(iii) The Appeals Chamber in Tolimir prejudged the Accused as participating in 

a JCE to murder and should, therefore, be disqualif ied on the grounds of bias 

or, alternatively, an unacceptable appearance of bi as. 

32. The Appeals Chamber considers the findings in respect of the Kravica 

Warehouse killings. Paragraphs 422-23 taken together affirm the existence of a JCE 

to Murder and that the Accused was involved in the ordering of the operation: 

i. Paragraph 422 : “…The Trial Chamber specifically noted that this order 

was in line with an order that Mladic had issued earlier the same day 

“to prevent the giving of information particularly on prisoners of war” 

and similar to a telegram issued by Tolimir at around 2:00 p.m. that 

day. The Trial Chamber found that such orders were evidence of ‘a 

 
33 Ibid., para. 1682. 
34 Ibid., para. 1683. 
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joint effort to hide the intended fate of Bosnian Muslim males from 

Srebrenica.’”35 

 

ii. Paragraph 423 : “In addition, the Trial Chamber took into consideration 

evidence that arrangements were made… for the burial of the 

prisoners at the Kravica Warehouse in the evening and into the night of 

13 July 1995, while the killings were ongoing.  The Trial Chamber 

found that the purpose of such arrangements was ‘to conceal the 

evidence of those killings’.  The Appeals Chamber considers that the 

findings by the Trial Chamber outlined above strongly support its 

conclusion that the killings at the Kravica Warehouse were planned 

and implemented in coordination between VRS security and 

intelligence officers. Tolimir fails to show that no reasonable trial 

chamber could rely on this evidence to conclude that the Kravica 

Warehouse killings were part of the common plan of the JCE to 

Murder.”36 

 

33. In assessing the reasonableness of the Trial Chamber’s finding, the Appeals 

Chamber affirms the existence of a JCE to Murder of which the Accused was a 

knowing participant and gave orders for the implementation of the killings. In doing 

so, the Appeals Chamber affirms that the Accused is individually criminally 

responsible in accordance with Article 7(1) and/or Article 7(3) for crimes punishable 

under Articles 3, 4 and 5 of the Statute. 

(iv) The Appeals Chamber in Tolimir prejudged the Accused as participating in 

a JCE to forcibly remove and should, therefore, be disqualified on the grounds 

of bias or, alternatively, an unacceptable appearan ce of bias. 

34. By virtue of command responsibility, the Appeals Chamber in Tolimir has 

made pronouncements on the culpability of the Accused in respect of the JCE to 

forcibly remove. The findings of the Appeals Chamber establish that the Accused 

 
35 Prosecutor v Tolimir, Case No. IT-05-88/2, Appeal Judgment, 8 April 2015, para. 422. 
36 Ibid., para. 423. 
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knew or had reason to know that his subordinate, Tolimir, was implementing the 

illegal operation to forcibly transfer the Bosnian Muslim population of Žepa.  

35. Firstly, the Appeals Chamber considers the relationship between Tolimir and 

the Accused and in doing so establishes the Accused’s position of superior authority 

in relation to Tolimir:  

 

i. Paragraph 317 : “The Appeals Chamber is not persuaded by Tolimir’s 

challenges to the Trial Chamber’s conclusion that he was in charge of 

the operation to remove the Bosnian Muslim population from Žepa. The 

Trial Chamber found that Tolimir: (i) was present at the 24 July 1995 

meeting in Bokšanica, where the agreement for the evacuation of the 

civilian population was signed; (ii) was in charge of the operation to 

remove Žepa’s civilians, as the most senior VRS official on the ground 

after Mladic; (iii) was explicitly given the command over the VRS 

operations in Žepa by Mladic himself; and (iv) carried a pistol during 

the evacuation process and at some point raised it at shoulder height 

and pointed to the sky, thus contributing to the threatening atmosphere 

in Žepa at that time.”37 

 

36. The Appeals Chamber later deals with Tolimir’s intent to forcibly remove 

Žepa’s Bosnian Muslims, which reveals the Accused’s knowledge of the operation, 

stating: 

i. Paragraph 410: “As the Trial Chamber found, and as the Appeals 

Chamber has also concluded above, the VRS attack against Žepa was 

in violation of the rules of international humanitarian law prohibiting 

attacks on civilians and indiscriminate attacks.  Considering the 

illegality of the VRS attack against Žepa, it was not unreasonable for 

the Trial Chamber to conclude that Tolimir’s proposal to Mladic and 

other officials to expedite Žepa’s takeover so as to minimise 

 
37 Ibid., para. 317 
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international reaction revealed Tolimir’s knowledge of the illegality of 

the operation.”38 

 

37. The Appeals Chamber also expressly considers the Accused’s intent in 

relation to the forcible transfer from Žepa.  

ii. Paragraph 214 : “Neither is the Appeals Chamber persuaded that the 

Trial Chamber erred in taking into account Mladic’s statement to the 

departing population that their lives were given to them as a gift. In the 

view of the Appeals Chamber, a reasonable trial chamber could find 

that these words imparted a threat of violence designed to intimidate 

those in the buses, particularly given the circumstances in which they 

were spoken.”39  

 

38. In assessing the reasonableness of the Trial Chamber’s finding, the Appeals 

Chamber affirms the illegality of the operation in Žepa, the Accused’s participation in 

the JCE to Forcibly Remove and the Accused’s actual knowledge of the operation.  

Hence, the Appeals Chamber affirms that the Accused is individually criminally 

responsible in accordance with Article 7(1) and/or Article 7(3) for crimes punishable 

under Articles 3, 4 and 5 of the Statute. 

(v) The prejudgment of the Accused’s guilt by the A ppeals Chambers in 

Popovic et al and Tolimir is beyond reasonable doubt. 

39. The final element of the test requires that the prejudgment of an accused’s 

guilt must be beyond reasonable doubt.40 This test was developed by the ECtHR in 

the context of criminal trials at first instance, where the criminal burden and standard 

of proof apply explicitly. It is submitted that although the role of an Appeals Chamber 

is substantially different to that of a Trial Chamber, the requisite standard of proof is 

met tacitly. To hold otherwise would render appeal judges above and beyond the 

legal scope of disqualification in circumstances where they are called upon to 

adjudicate ‘overlapping’ cases.  

 
38 Ibid., para 410  
39 Ibid., para 214.  
40 Poppe v Netherlands, [2009] Application No. 32271/04, ECHR , para. 28 
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40. When assessing whether the Trial Chamber has made an error of fact and 

whether this has occasioned a miscarriage of justice,41 the Appeals Chamber must 

implicitly apply the criminal standard of proof in assessing the reasonableness of the 

Trial Chamber’s findings.  The question to which the Appeals Chamber must direct 

its mind is whether, on the evidence adduced, a reasonable trier of fact could have 

made such a finding. A finding of guilt can only be reasonable in the context of a 

criminal trial if that finding meets the criminal standard of proof. Anything lower than 

this would violate an accused’s right to a fair trial.  

41. The Appeals Chamber may affirm, reverse, or revise the decisions taken by 

the Trial Chamber.42 The Defence submits that where the Appeals Chamber 

assesses the evidence against the Accused and affirms the decisions of the Trial 

Chamber regarding the Accused’s guilt as reasonable, this constitutes the affirmation 

of a prejudgment of guilt beyond reasonable doubt. In making such findings, the 

Appeals Chamber is upholding the Trial Chamber’s decisions to the requisite 

standard of proof. These findings go beyond merely recalling or summarising the 

Trial Chamber’s findings to a pronouncement of culpability. Further, where the 

Appeals Chamber revises the decisions of the Trial Chamber, such revisions must 

be beyond reasonable doubt – anything less would subvert the criminal standard of 

proof.  

42. The standard of proof has been in issue in previous ICTY decisions of this 

nature. The ‘Decision on the Motion to Disqualify Judge Picard’ in Karadzic 

considered the Defence submission that Judge Picard’s decisions as a member of 

the Human Rights Committee made prima facie findings of responsibility against 

Karadzic. The Chamber (Judge Kevin Parker presiding) concluded that, “the nature 

and subject matter of proceedings before the two bodies [the ICTY and the HRC] are 

separate and distinct: the HRC, as a human rights court, being concerned with the 

responsibility of the State for failure to abide by its human rights obligations; the 

Tribunal, as a criminal court, dealing with criminal responsibility of individuals 

accused of serious violations of international humanitarian law.”43 The Appeals 

 
41 Article 25(1)(b) of the Statute. 
42 Article 25(2) of the Statute. 
43 Prosecutor v Karadzic, IT-95-05/18-PT, ‘Decision on the Motion to Disqualify Judge Picard’, 22 July 
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Chamber is the upper chamber of a criminal court dealing with criminal responsibility 

of individuals and as such can be distinguished from courts where a lower standard 

is required, such as human rights courts.    

Judges of the Trial Chamber Have Already Found the Accused Guilty to a 

Criminal Standard 

43. As described in a concurrently-filed Defence Motion,44 two of the three Judges 

of the Trial Chamber have already made factual findings on critical elements of the 

case against the Accused in previous judgments. 

44. For example, in the Krajisnik judgment, Presiding Judge Orie found that, 

around 10 June 1992, the Accused “announced his intention to shell Sarajevo with 

all available means,”45 a finding that goes to the mens rea of the Accused in his own 

case.  Judge Orie also found that Arkan’s paramilitary group was under the 

Accused’s command, an allegation strongly contested by the Defence in the 

Accused’s own case.46  Judge Orie further found that the Accused was a member of 

a Joint Criminal Enterprise (JCE) to remove non-Serbs from large areas of Bosnia 

and Herzegovina47as of 12 May 1992,48 and that this JCE involved killings of non-

Serbs in detention as part of its common objective.49 

45. Similarly, in Tolimir, Presiding Judge Flügge cites alleged statements by the 

Accused as “demonstrative of the mental state of members of the JCE [of which the 

Accused is implicitly found to be a member ]… to ethnically separate the Serbs from 

the Muslims” in Srebrenica.50  This goes directly to the Accused’s mens rea and 

participation in alleged crimes in the Srebrenica component of his own case. 

 
2009.  
44 See Prosecutor v. Ratko Mladic, Case No. IT-09-92-T, Defence Motion Seeking to Disqualify the 
Honourable Judge Alphons Orie and the Honourable Judge Christoph Fluegge Under This Trial 
Chamber’s Enunciated Standard for Judicial Bias, 19 July 2016. 
45 Prosecutor v. Momčilo Krajišnik, Trial Judgment, 27 September 2006, para.959. 
46 Ibid., para. 980. 
47 Ibid., paras. 1087 and 1089. 
48 Ibid., para.1223-1224. 
49 Ibid., para.1104. 
50 Prosecutor v. Zdravko Tolimir, Trial Judgment, 12 December 2012, para.1136. 

11MICT-13-56



Case No. IT-09-92-T / MICT-13-56 19 July 2016  19 

Chambers Staff Have Contributed to Prior Judgments Wherein the Accused 

was Found Guilty to a Criminal Standard 

46. On 25 May 2016, during a status conference on the Prlic case, the President 

of the ICTY stated that Chambers staff would be moved from completed cases to the 

Prlic case and the case against the Accused.51 He stated: “With the present 

complement of staff retaining after Karadzic, remaining after Seselj, et cetera, I think 

we are in a position to provide both the Appeals Chamber in Prlic and the Trial 

Chamber in Mladic with the totality of staff that is required”.52 Legal Officers who 

worked on the recently completed cases, some of whom may have worked 

previously on the Popovic et al and Tolimir judgments (in which the criminal standard 

of proof as to the Accused’s guilt was established), are now moving to the case of 

the Accused.  This is in addition to the movement of staff members from the closely-

related case of Karadžić to that of the Accused, the subject of a previous Defence 

motion53 and request for certification to appeal.54  

47. As expressed in prior motions, this is of serious concern to the Defence.55 The 

fact that so many Chambers legal officers previously worked on judgments that have 

found the Accused guilty to a beyond reasonable doubt standard will significantly 

and unavoidably affect the outcome of the Accused’s trial. The pre-conceived ideas 

of these individuals about the Accused’s guilt will affect their assessments of the 

evidence and advice to the Judges in his case.  While these prejudgments may be 

subconscious, they are no less real in their effect. While professionals, any staff 

members who have recently made legal findings in one closely-related case based 

on similar facts are unlikely to overturn their own prior writings and conclusions. 

Ultimately, it is upon the work of these potentially biased staff members that the 

Judges formulate decisions and draft the final judgment.  

 
51 Prlic et al, IT-04-74-A, Status Conference, 26 May 2016, T. 88-89. 
52 Ibid.. 
53 The Prosecutor v. Ratko Mladic, Case No. IT-09-92-T, Motion for a Fair Trial and the Presumption 
of Innocence or, in the Alternative, a Mistrial, 19 May 2016; 
54 The Prosecutor v. Ratko Mladić, Case No. IT-09-92-T, Defence Request for Leave to Reply in 
Support of Motion for a Fair Trial and the Presumption of Innocence or, in the Alternative, a Mistrial, 7 
June 2016. 
55 The Prosecutor v. Ratko Mladic, Case No. IT-09-92-T, Motion for a Fair Trial and the Presumption 
of Innocence or, in the Alternative, a Mistrial, 19 May 2016; The Prosecutor v. Ratko Mladic, Case No. 
IT-09-92-T, Motion for Transparency in Chambers’ Judgments, 19 July 2016. 
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48. The Chamber has previously stated that a different (and impliedly lesser) 

standard of impartiality applies to staff members assisting Judges.56  In light of the 

Chamber’s statement that a Judge will not be found to lack impartiality unless he or 

she has previously an Accused guilty of a crime beyond a reasonable doubt, the 

Defence questions precisely what standard of impartiality and ethics the Chamber 

applies to its staff.  The Chamber has an impossible and therefore unreasonable 

standard for not only judicial bias, but also bias among its staff. 

49. The Defence maintains that the proper point of departure is Rule 15(A).  

Under Rule 15(A), the Defence submits, association with a staff member who has 

demonstrated prejudgment of the Accused in a case can affect a Judge’s 

impartiality. Following this standard, an unacceptable appearance of bias exists if the 

circumstances would lead a reasonable observer, properly informed, to reasonably 

apprehend bias.57 If such an observer would consider that the prejudgments of the 

staff on which a trier of fact relies might in any way influence that trier’s legal 

findings, the standard is met. Respectfully, the present circumstances have impacted 

the ability of the Judges to determine the case against the Accused impartially.  At 

the very least, a reasonable observer, properly informed, would reasonably 

apprehend bias. 

The President of the ICTY Considers the Accused Already Guilty 

 

50. Bearing in mind that this Tribunal acknowledges in its Statute the presumption 

of innocence of the Accused,58 the Defence is greatly concerned that this essential 

principle has been flagrantly violated by individuals entrusted with its safeguard.  

51. Judge Agius, the current ICTY President, was the Presiding Judge at trial in 

Popovic et al.  In this judgment, Judge Agius superfluously and unnecessarily found 

that the Accused was a member of the JCE for which Popovic and others were 

 
56 Prosecutor v Mladic, Case No. IT-09-92-T, Decision on Defence Motion for a Fair Trial and the 
Presumption of Innocence or, in the Alternative, a Mistrial, 4 July 2016, para. 14. 
57 The Prosecutor v. Delalic, Case No. IT-96-21-A, Judgement, 20 February 2001, para. 683; The 
Prosecutor v Milosevic, Case No. IT-01-54-T, Decision on Interlocutory Appeal of Kosta Bulatovic 
Contempt Proceedings, 29 August 2005, para. 17; The Prosecutor v Furundzija, Case No. IT-95-17/1-
A, Judgement, 21 July 2000, para. 189. 
58 Article 21(3) of the ICTY Statute. 
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charged. Beara was found to be “a vital member of the JCE to Murder” because of 

his position “as Chief of Security in the VRS Main Staff, cloaked with the authority of 

[the Accused].”59 In the judgment, Judge Agius found statements of the Accused to 

be “deliberate lies,”60 and the judgment went as far as to state that "[t]he Trial 

Chamber is satisfied that [the Accused] was a central, driving force behind the plan 

to murder and its implementation."61 

52. Furthermore, the Popovic et al. trial judgment signed by Judge Agius 

frequently references the Accused’s involvement or orders under the assumption of 

his involvement in a JCE in order to prove his subordinates’ membership therein. 

Calls between Karadzic and the Accused are used as proof of defendant Beara’s 

involvement in “the murder operation.”62 The judgment also states that it “is satisfied 

that on these two occasions, i.e. on 15 and 21 July, under [the Accused]’s authority, 

Miletic ordered the dispatch of units” to kill non-Serbs in Srebrenica.63 

53. In Popovic et al., Judge Agius uses comments of the Accused to further the 

assumption that the Bosnian Serb Forces were involved in creating an atmosphere 

of “pervading terror” as part of a JCE.64 This includes statements that “[the 

Accused’s] own words perhaps best evidence the deliberate intent to terrify.”65 The 

judgment consistently references statements made by the Accused, and concludes 

that these speeches reveal the Accused’s “discriminatory intent” in Srebrenica.66 

54. Despite these findings against him, the Accused’s interests were not 

represented before the Popovic et al. trial Chamber.  These specific and unequivocal 

findings demonstrate that the ICTY President does not have an impartial opinion as 

to the guilt of the Accused. 

 
59 Prosecutor v. Popovic et al., Case No. IT-05-88-T, Trial Judgment, 10 June 2010, para. 2165. 
60 Ibid., para. 1259. 
61 Ibid., para. 1071. 
62 Ibid., para. 1300. 
63 Ibid., para. 1641. 
64 Ibid., para. 997. 
65 Ibid. 
66 Ibid., para.1004. 
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The President of the MICT Considers the Accused Already Guilty 

55. Bearing in mind that this Tribunal acknowledges in its Statute the presumption 

of innocence of the Accused,67 with the Defence is greatly concerned that this 

essential principle has been flagrantly violated by individuals entrusted with its 

safeguard.  

56. In a publication dated 6 August 2003, former ICTY President and current 

President of the MICT Theodor Meron stated that “the tribunal will not consider its 

work done until Karadžić and [the Accused] are brought to justice,”68 a statement 

implying guilt.  In a similar vein, in his address to the UN Security Council on 9 

October 2003, Judge Meron stated that “[t]he mission of the Tribunal has not been to 

try all those who have committed violations of international humanitarian law, but 

those most responsible for major atrocities. That mission will not be completed until 

we have tried, in particular, [the Accused] and Karadžić.”69 

57. Considering Judge Meron’s position at the time of these statements and the 

lack of any consequences as a result, it must be concluded that this presumption of 

the Accused’s guilt was adopted or at least tolerated by the ICTY and the MICT as a 

whole. As such, the Tribunal cannot be seen as an impartial entity, acting in full 

respect of the fundamental rights of the Accused as recognized by international law. 

Senior United Nations Officials Consider the Accused Already Guilty 

58. On 25 May 1993, the United Nations Security Council enacted Resolution 

827, establishing “an international tribunal for the sole purpose of prosecuting 

persons responsible for serious violations of international humanitarian law 

committed in the territory of the former Yugoslavia”70. Since then, the systematic and 

subtle bias of senior UN officials involved in the actions during the war has pervaded 

the overarching Organisation, and consequently the Tribunal itself.  

 
67 Article 21(3) of the ICTY Statute. 
68 “President Meron calls the continuing run of Karadzic and Mladic "a disgrace"”, Tribunet Achives, 6 
August 2003, available at http://tribunet/ictynews/newsDetails.cfm?newsId=117. 
69 “Address of Judge Theodor Meron, President of The International Criminal Tribunal for the former 
Yugoslavia, to the United Nations Security Council”, Press Release, 10 October 2003, available at 
http://tribunet/ictynews/newsDetails.cfm?newsId=321.  
70 U.N. Security Council. 3217th Meeting. Resolution 827 (1993) [Establishment of an international 
criminal tribunal for crimes committed in Yugoslavia]. 1993. 
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59. Two years after the establishment of the Tribunal, then-United Nations 

Secretary General Boutros Boutros-Ghali stated, “[t]he United Nations has research 

the cases in detail and has found irrefutable evidence of the fact that the Serbs 

committed massacres in Srebrenica. Karadzic and [the Accused], who have been 

indicted as war criminals, are clearly responsible for them”71. Sixteen years later, the 

spokesperson for the current Secretary General Ban Ki-Moon called the Accused’s 

capture a “significant step towards ending impunity”, calling for the Accused “to be 

brought to justice for crimes including those committed at Srebrenica”, and lauding 

the arrest as proving that those who “may try to evade justice… will, in the end, be 

held accountable”72.  

60. Further evidence of UN bias can be seen elsewhere in the Organisation. In 

2011, the United Nations High Commissioner for Human Rights, Navi Pillay, was 

stated “I hope that [the Accused]’s trial… will help victims and their families see 

justice done and receive acknowledgement of their suffering,” and “welcomed” the 

arrest for the families of the “many thousands who were killed by forces under his 

command.”73  During the conflict, an unnamed UN representative called the Accused 

“a sadist, a psychopath, and an extremely dangerous individual.”74  A UN Press 

Spokesperson in Sarajevo, tasked with communicating to the public on behalf of the 

United Nations75, characterised the VRS leadership as a “terrorist organization.”76 

61. It is clear that leading officials within the United Nations had preconceived 

assumptions of the Accused’s guilt that required “accountability” before the trial had 

even taken place and guilt could have been determined. This clear disregard for the 

 
71 Follath, Erich and Windfuhr, Volkhard, “Interview with UN Secretary General Butrus Butrus-Ghali”, 
Der Spiegel, 11 Dec 1995, translated from German and published by  Foreign Broadcast Information 
Service Daily Reports (FBIS) database. 
72 “Secretary-General Calls Mladic Arrest ‘Significant Step’ Towards Ending Impunity”, Press Release, 
26 May 2011, available at http://www.un.org/press/en/2011/sgsm13601.doc.htm.  
73 “Arrest of Serbian war crimes fugitive important step in fight against impunity – UN”, UN News 
Centre, 26 May 2011, http://www.un.org/apps/news/story.asp?NewsID=38511#.V4dbFNL5imy  
74 Article by Robert Fox in the London Daily Telegraph cited in: Petkovic, Gaja, “Guarantees of the 
Almighty”, Belgrade NIN, 11 March 1994, translated from Serbian and published by Foreign 
Broadcast Information Service Daily Reports (FBIS) database. Original Robert Fox article could not be 
found (Daily Telegraph has only digitized their archives as far back as 2000). 
75 Corwin, Philip. (1999). Dubious Mandate: A Memoir of the UN in Bosnia, Summer 1995. Durham 
and London: Duke University Press. 
76 Draschtak, Raphael, Endspiel, Vienna: Braumueller, 2005, pages 87-89. 
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presumption of innocence coming from the highest-ranking officials in the 

Organisation speaks to the level of bias permeating it at all levels.  

The Registry Demonstrated Bias Through Inappropriate Interventions to 

Disadvantage the Defence  

 

62. The ICTY Registry has intervened on several occasions and prevented the 

Defence from doing its work.  This has involved preventing the Defence from making 

filings on issues in which failings of the Registry are mentioned and signing filings 

containing demonstrably false representations with regard to information technology 

deficiencies. 

63. On 23 June 2016, the Defence attempted to file a promised Supplemental 

Submission to its Motion Requesting 7 December 2016 for the Final Brief and 12 

January 2017 for Closing Arguments, filed 22 June 2016.  The Registry refused to 

accept or distribute the filing and did not respond substantively to Defence inquiries 

for over 24 hours. Eventually, after close-of-business on Friday, 24 June 2016, the 

Registry responded that it was “not in a position to process the [supplemental] 

submission, as it is submitted jointly with a non-party to the proceedings” (that is, 

with the Information Technology Support Service section of the Registry). 

64. On 26 June 2016, the Defence attempted to file a Motion (dated 27 June 

2016) for the Chamber’s intervention. In part, the latter Motion explained that the 

Supplemental Submission was an attempt to get an agreed statement of facts on the 

record as early as possible in order to aid in the Chamber’s deliberations, given the 

time-sensitive nature of the original Defence Motion requesting additional time. 

65. On 27 June 2016, this filing, too, was rejected, in violation of Article 20 of the 

Directive on Judicial Records.77 This time, however, the Registry stated that “a public 

submission focused on this issue [which had previously been publicly referenced 

without the Registry intervening] may expose the Tribunal's information technology 

 
77 This Article requires the Registry to file documents that meet the technical compliance 
requirements, and in extraordinary circumstances to delay public access temporarily, but does not 
permit the Registry to reject a filing outright. 
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system to further risk.”  The Defence was requested to file the document 

confidentially, of its own volition, which is not the procedure foreseen in Article 20. 

66. The previous week, on 20 June 2016, the Registry had endeavoured to 

change the status of a court-mandated Defence filing related to the witness 

Demurenko from Public to Confidential.  The Defence filing had sought to lend 

transparency to a situation that was the subject of some rather outrageous public 

and media speculation, some of which reflected very negatively on the Tribunal.  The 

Defence was forced to file a public redacted version under protest.78  Additionally, 

the Registry filed a memorandum memorializing a meeting that it had with the 

Prosecution and Defence as to the witness.  That memorandum only partly recorded 

the matters represented by the Registry, and to date has not supplemented the 

record with all of the relevant affirmations. 

67. Furthermore, the Registry has made false affirmations filings on the record in 

regard to the Defence’s access to functional information-technology services 

required to meet court-mandated deadlines.79  Despite the fact that these 

affirmations were immediately demonstrated to be false when the Judges of Trial 

Chamber visited the Defence rooms, these affirmations have never been corrected 

on the record. 

Conclusion 

68. The above has led to a situation in which the Tribunal and all its organs are, 

or at the very least appear to be, biased against the Defence. Having predetermined 

the Accused’s participation in the JCEs to murder and forcibly remove, the Appeals 

Chambers as constituted in Popovic et al and Tolimir have prejudged the guilt of the 

Accused in relation to crimes with which he is charged.  Two Judges of the Trial 

Chamber have made findings about the Accused’s guilt in previous trial judgments.  

Based on the isolated and cumulative conclusions of the Popovic et al and Tolimir 

Appeals Chambers and of Judge Orie in Galic and Krajisnik and Judge Flügge in 

Tolimir, the Accused has been preemptively found individually criminally responsible 

 
78 Prosecutor v. Ratko Mladic, Case No. IT-09-92, Public Redacted Version of Defence Submission 
Pursuant to Trial Chamber Order of 16 June 2016 in Relation to Witness Demurenko, 20 June 2016. 
79 Prosecutor v. Ratko Mladic, IT-09-92-T, Registrar’s Submission in Response to Defense Motion 
Seeking to Enlarge Time, 29 April 2014. 
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pursuant to Article 7(1) and/or Article 7(3) of crimes punishable under Articles 3, 4 

and 5 of the Statute. 

69. The remaining Judges of the Appeals Chambers and the two Judges sitting 

on the bench judging the Accused are therefore biased in fact or, at the very least, in 

appearance such that a reasonable, informed observer would reasonably apprehend 

bias. The Defence emphasizes that the submission of actual bias is premised upon 

an unconscious predisposition that by no means seeks to contest the good faith of 

the learned Judges. In any event, the lesser, objective test requiring a “reasonable 

apprehension of bias” is met.     

70. Furthermore, staff members who have served on the Appeals Chamber in the 

above-mentioned cases and on the Karadzic Trial Chamber have also undertaken 

analysis and created initial drafts finding the Accused guilty to a criminal standard.  

Also, the former President of the ICTY and senior United Nations officials have made 

public statements as to the guilt of the Accused.  These circumstances also 

contribute to a situation in which a reasonable apprehension of bias is palpable. 

71. Finally, even the Registry has taken action, some in direct violation of 

established rules and policy, to disadvantage the Defence.  The Registry is 

supposed to be an independent and impartial organ, but instead has presented 

additional barriers that the Defence must overcome to mount a credible defence of 

the Accused and protect his rights. 

72. All accused before the Tribunal are to be presumed innocent before the law.  

However, the Accused in this case finds himself in a situation where, to paraphrase a 

great novelist and critic,80 some accused are presumed more innocent than others. 

73. The Presidents are urged to take particular note of the jurisprudential 

significance of the case against the Accused, given its sequential positioning as the 

Tribunal’s final trial following previous trials that have inculpated, implicated, and 

preempted the guilt of the Accused. Given the high-profile nature of this case and the 

existent proliferation of adverse findings in respect of the Accused, the need for 

anxious scrutiny of fair trial rights is elevated.  

 
80 George Orwell, Animal Farm, “All animals are equal, but some animals are more equal than others.” 
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74. It is clear from the foregoing that there is no presumption of innocence for the 

Accused before this Tribunal.  Besides a mistrial, an indefinite stay of proceedings is 

the only appropriate remedy in a case where a serious violation of human rights, 

such as the violation of the presumption of innocence, has been allowed to flourish.  

There has been no move to acknowledge, let alone address, the situation.  As such, 

the Defence submits that the Accused’s basic right to a fair trial—as enshrined in the 

ICCPR, the Universal Declaration of Human Rights, and other international, regional, 

and national human rights instruments—has been irreparably compromised. 

75. The Defence further seeks an impartial and independent review of the 

circumstances and practices described above by a Security Council working group.  

Only through a truly independent examination of the facts will the integrity and 

legitimacy of the ICTY and the MICT be maintained. 

76. The Presidents are urged to take immediate action. The rights of the Accused, 

the reputation of the Tribunal as a fair judicial organ, and the confidence of the public 

are at stake.  

WHEREFORE the Defence requests the following relief: 

(a) an indefinite stay of proceedings until such time as the violations of the 

Accused’s presumption of innocence are resolved, and 

(b) that the Presidents request an impartial and independent review of the 

circumstances and practices described above by a United Nations Security 

Council working group (to be provided access to all record of the proceedings, 

including confidential records), to be completed within three months of the 

date of this filing, and 

(c) in the alternative, in the event that a stay is not granted, the Defence would 

request the Presidents request the Security Council establish a working group 

as described above to review and report, but with additional responsibilities 

for contemporaneous monitoring of the proceedings to ensure respect for the 

Accused’s fundamental rights, and 
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(d) in the further alternative, the Defence would request a mistrial to protect the 

Accused’s right to a fair trial. 
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