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JUDGE CHRISTOPH FLÜGGE UNDER THIS TRIAL CHAMBER’S  

ENUNCIATED STANDARD FOR JUDICIAL BIAS. 2 
 

 

INTRODUCTION  

 

1. Examination of the underlying facts makes judicial bias clear. The Statute dictates 

that any judiciary before this Tribunal is made up of people with “high moral 

character, impartiality and integrity”3 and that the sworn duty of each member of this 

Chamber is to serve “honourably, faithfully, impartially and conscientiously”.4  Still, 

a requirement which upholds impartiality does not automatically translate to 

impartiality in practice.  

 

2. On 4 July 2016, this Trial Chamber delineated that legal officers, transferred from 

Karadžić case which made findings about Mladić, assist the judges in the present 

case.5 However, this assistance “does not influence the decision-making ability of the 

judges, nor is the previous work of the Impugned Staff on the Karadžić case relevant 

to the judges’ impartiality.”6   

 

                                                      
2 Decision on Defence Motion For A Fair Trial And The Presumption Of Innocence Or, In The Alternative, A 
Mistrial, 4 July 2016, para.24 (“Decision”).  
3 Article 13, of the Statute of the International Criminal Tribunal for the Former Yugoslavia. 
4 Rule 14 of the Rules of Procedure and Evidence. 
5 Decision, para.20. 
6 Decision, para.20. 
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3. Although referencing the standard of “actual bias”7 and the “appearance of bias”,8 the 

Chamber enunciated expanding boundaries of judicial bias, stating that, “even if a 

legal finding had been made in the Karadžić case related to the Accused, this would 

not be sufficient to cast doubt on a judge’s impartiality unless the judge had found 

that the Accused’s participation fulfilled all the relevant criteria necessary to 

constitute a criminal offence, and then had found the Accused guilty beyond a 

reasonable doubt of having committed this offense.” (emphasis added)9  

 

4. While this higher standard has been alluded to before,10 it is a matter of note that this 

Trial Chamber has relied on outside jurisdictions, including the European Court of 

Human Rights, to elucidate the criminal standards at this Tribunal. The ECtHR is not 

an exclusively criminal court but involves civil and political rights. This Chamber 

enunciates this new test for judicial bias, but this standard is legally flawed.11 E.g. 

judicial bias would only occur if a Chamber found an Accused guilty beyond a 

reasonable doubt in another case; and, there is a new case against the Accused with 

the same charges now.12 Basic criminal law bars this circumstance under double 

jeopardy.  

 

5. This Chamber has evoked this unsound standard in response to motions for 

disqualification. However ill-formulated this principle, both Judge Orie and Judge 

Flügge demonstrate actual bias, perceived bias and have found that the Accused’s 
                                                      
7 Decision, para.21. 
8 Decision, para.22. 
9 Decision, para.24; It is a matter of note that the Chamber delineated the new unless-the-Judge-had-found-the-
Accused-guilty-before standard, which bypasses the original meaning of ECtHR. In Poppe, that Chamber 
discussed how the impartiality of the lower court was not undermined and explained that the lower court did not 
address certain issues—this is distinct from setting this as the new standard for judicial bias. See the Poppe 
Chamber holding that Judges may rule on similar but unrelated criminal charges (because this is not sufficient 
to cast doubt on the impartiality of a judge in a later case); however, it is a “different matter if the earlier 
judgments contain findings that actually prejudge the question of the guilt of the accused in such subsequent 
proceedings”. See also, the Chamber holding that the fears of judicial bias were not objectively justified because 
“[w]hether the applicant’s involvement [with other co-Accused] fulfilled all the relevant criteria necessary to 
constitute a criminal offence, and if so, whether the application was guilty, beyond a reasonable doubt, of 
having committed such an offence was not addressed, determined or assessed by the trial judges whose 
impartiality the applicant now wishes to challenge.” Poppe v. The Netherlands Judgment, 24 March 2009, 
Application No. 32271/04, paras.26-28.  
10 Decision Concerning Defence Motion to Exceed Word Count and Defence Motion Pursuant to Rule 15(B) 
Seeking Disqualification of Judge Christoph Flügge, 22 January 2014, Annex B, Ground D, para.29; Order 
Denying Defence Motion Pursuant to Rule 15(B) Seeking Disqualification of Presiding Judge Alphons Orie 
And For A Stay Of Proceedings, 15 May 2012, Public Redacted Annex, para.28-31. 
11Decision, para.24; Poppe v. The Netherlands, European Court of Human Rights, Judgement of 24 March 
2009, para.26-28. 
12 Decision, para.24. 
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participation fulfilled relevant criteria necessary to constitute a criminal offense. 

Essentially, they found the Accused guilty beyond a reasonable doubt, as infra. Thus, 

adding this together with the assistance of legal staff who drafted the Karadžić 

Judgment enumerating acts and conduct for which Mr. Mladić was found guilty 

beyond a reasonable doubt, the end result is highly prejudicial. This defeats the ability 

to ensure a fair trial.  

 

6. Objective facts demonstrate that this Chamber —even if dedicated to impartiality and 

the determination of the truth— has not been able to achieve the impartial execution 

of its mandate. Whether bias is intentional or inadvertent is irrelevant; the issue is the 

existence of bias, the reasonable apprehension of bias and, as now articulated, 

whether this Chamber has found this Accused guilty of crimes beyond a reasonable 

doubt before.  

 

7. The issue is not whether the Judges sat on overlapping cases and that this caused bias 

(although it did). The heart of the issue is that Judge Orie and Judge Flügge prejudged 

Mladić and made substantive findings about this Accused. This impinges on their 

ability to maintain impartiality. 

 

8. Disqualification should be granted for two reasons. First, according to this standard, 

the Honourable Judge Orie and the Honourable Judge Flügge each found Mladić 

guilty of criminal acts beyond a reasonable doubt in prior cases before this Tribunal, 

as infra. Even by this higher standard (which accelerated past the principles of actual 

bias or the appearance of bias), the Defence maintains that the Honourable Judge 

Alphons Orie and the Honourable Judge Christoph Flügge would be properly 

disqualified.  

 

9. Second, the enunciation of this standard in the Decision itself demonstrates actual 

bias on the part of the Trial Chamber, including Judge Orie and Judge Flügge who 

issued the Decision. Articulating higher standards of law in support of the Trial 

Chamber’s own finding that no bias exists as to legal officers assisting judges 

demonstrates actual bias. A reasonable person informed of all the facts would 

perceive bias in the forging of the law in a way which protects the Trial Chamber 

against scrutiny.  
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10. This motion is brought before the Presidents of the MICT and the Tribunal, Judge 

Theodor Meron, Judge Carmel Agius and Judge Orie, Presiding Judge of the Trial 

Chamber, pursuant to Rule 15(B) of the Rules of Evidence and Procedure of the 

Tribunal on the grounds of actual bias or, in the alternative, appearance of bias. Even 

under the higher standard of judges having found Mladić guilty in other trials, this 

standard is met. 

 

REQUEST SEEKING MORE WORDS  

 

11.  The Defence respectfully requests permission to exceed the word limit for this motion, 

under paragraph 7 of the Practice Direction on the Length of Briefs and Motions. This 

motion addresses the important question of disqualification; numerous direct sources 

are cited in order to elucidate the issues to assist in the determination of this matter. 

The interests of justice and judicial economy are served in granting increased word 

count to address these matters in a detailed submission.  

 

LAW  

 

12. Article 20(1) of the Tribunal’s Statute states:  

The Trial Chamber shall ensure that a trial is fair and expeditious and that 

proceedings are conducted in accordance with the rules of procedure and 

evidence, with full respect for the rights of the accused.13  

 

13.  Article 21 of Tribunal’s statute guarantees the right to a fair trial and that the right to 

be tried before an independent and impartial tribunal is an integral component of that 

right.14  

 

14. Rule 15(A) of the Rules of Procedure and Evidence of the Tribunal provides that: 

“A Judge may not sit in any case in which he has a personal interest or 

concerning which he has or has had any association which might affect his 

impartiality. He shall in any such circumstance withdraw from that case. 

Where the Judge withdraws from the Trial Chamber, the President shall 

                                                      
13 Article 20 of the Statute of the International Criminal Tribunal for the Former Yugoslavia. 
14 Prosecutor v. Furundzija, Case No. IT-95-17/1-A, Judgement, 21 July 2000, para. 177. 
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assign another Trial Chamber Judge to sit in his place. Where the Judge 

withdraws from the Appeals Chamber, the Presiding Judge of that Chamber 

shall assign another Judge to sit in his place.” 

 

15. Furthermore, Rule 15(B) of the Rules provides that: 

 

“Any party may apply to the Presiding Judge of a Chamber for the 

disqualification of a Judge of that Chamber from a case upon the above 

grounds. After the Presiding Judge has conferred with the Judge in 

question, the Bureau, if necessary, shall determine the matter. If the Bureau 

upholds the application, the President shall assign another Judge to sit in 

place of the disqualified Judge.” 

 

16. The Appeals Chamber has set the following test in order to guide considerations of 

judicial bias: 

 

i. A Judge is not impartial if it is shown that actual bias exists. 

ii.  There is an unacceptable appearance of bias if: 

i. A Judge is a party to the case, or has a financial or proprietary 

interest in the outcome of a case, or if the Judge's decision will lead 

to the promotion of a cause in which he or she is involved, together 

with one of the parties. Under these circumstances, a Judge's 

disqualification from the case is automatic; or 

ii.  The circumstances would lead a reasonable observer, properly 

informed, to reasonably apprehend bias.15 

 

17. It is established that “a judge is not disqualified from hearing two or more criminal 

trials arising out of the same series of events, where he is exposed to evidence relating 

to these events in both cases.”16 

 

18. A reasonable observer has been defined as someone, who is properly informed, 

possesses “knowledge of all the relevant circumstances, including judicial integrity and 

impartiality that form a part of the background and apprised also of the fact that 

impartiality is one of the duties that Judges swear to uphold.”17 

 
                                                      
15 Prosecutor v. Anto Furundzija, Case No, IT-95-1711-A, Judgement. 21 July 2000, para.189. 
16 Nahimana et al v The Prosecutor, Case No. ICTR-99-52-A, Judgment, 28 November 2007, para.78 
17 Furundzija, Appeal Judgement. para.189. 
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19. The Appeals Chamber has also emphasized that there is a presumption of impartiality 

that attaches to any Judge of the Tribunal.18 Accordingly, the party who seeks the 

disqualification of a Judge bears the burden of adducing sufficient evidence that the 

Judge is not impartial.19 There is a high threshold to rebut the presumption of 

impartiality, which requires the party seeking disqualification to demonstrate “a 

reasonable apprehension of bias by reason of prejudgement” that is “firmly 

established.” 20 

 

20. Furthermore, in any assessment of the appearance of bias, it is of “fundamental 

importance that justice should not only be done, but should manifestly and undoubtedly 

be seen to be done.”21 

 

ANALYSIS  

 

21. To reiterate the statutory provisions in concluding that a Judge is not bias is to eschew 

a fundamental reality of the judicial process— that the system is made up of human 

beings. However sophisticated, skilled and committed the Judiciary concerning 

impartiality, to contend that the members of this Chamber are untouched by prior 

cases and serve impartially irrespective of the circumstance is to ignore their 

humanity. To hear hours of evidence involving an Accused prior to his case and to 

make substantive findings of fact about such a person —when he was 

unrepresented— leaves an impression, whether conscious or subconscious. This type 

of judicial finding, prejudging persons who are presumed innocent, vitiates the public 

impartiality of the Tribunal. There is a world of difference between mentioning an 

alleged co-accused in passing and dedicating significant sections of Judgments which 

make substantive findings of fact as to the criminal acts and conduct of persons who 

are not on trial. 

 

22. While a Judge may properly sit on overlapping matters,22 the Judgments issued by 

Judge Orie and Judge Flügge made determinations on the criminal conduct of Mladić 

                                                      
18 Ibid., para.196 
19 Ibid., para.197. 
20 Ibid., para.197, citing Mason J, in Re JRL; Ex parte CJL (1986) CLR 343 at 352. Adopted in the subsequent 
Australian High Court decision in Re Polities; Ex parte Hoyts Corporation Pty Ltd (1991) 65 ALJR 444 at 448. 
21 R v. Sussex Justices ex parte McCarthy [1924] 1 KB 256 at p. 259. 
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and form a basis to find bias and/or illuminate the appearance of bias; moreover, 

while the work of the Honourable Judge Orie and the Honourable Judge Flügge 

within this Tribunal speaks to their service, it also shows their prejudgment of the 

Accused and the predisposition to convict the Accused in this case. 

 

23.  The Honourable Judge Orie maintains a personal interest in preserving the judgments 

of Galić and Krajišnik where he found the Accused guilty beyond a reasonable doubt 

of criminal acts. 

 

24. In the case of the Prosecution v. Galić, Judge Orie heard evidence directly implicating 

the Accused (who was unrepresented at that time). The Honourable Judge Orie, 

presiding over the Galić judgment issued 5 December 2003, discussed and made 

substantive factual findings as the acts and conduct of Mladić, proven beyond a 

reasonable doubt, 23 including, inter alia, that: 

 

i. Allegedly:24 “the Sarajevo Romanija Corps formed a significant part of 

the VRS under the ultimate command of Ratko MLADI Ć, the 

Commander of the Main Staff and Radovan KARADŽIĆ, initially 

President of the Presidency of the Bosnian Serb administration in 

Bosnia and Herzegovina and, subsequently, as President of the 

“Republika Srpska” and designated Supreme Commander of its armed 

forces.”25 

ii. Allegedly: On 22 May 1992, VRS designated Mladi ć as the Chief of 

its General Staff and that Mladi ć is said to have ordered the formation 

of SRK.26 

iii.  Allegedly: General Galić assumed the post of the commander of the 

Sarajevo Romanija Corps during the Indictment Period and that he was 

directly reporting to General Mladić.27 For all military persons 

                                                                                                                                                                     
22 Nahimana et al v The Prosecutor, Case No. ICTR-99-52-A, Judgment, 28 November 2007, para.78. 
23 Prosecutor v. Galić, IT-98-29-T, Trial Judgment, 5 December 2003 (“Galić Judgment”). 
24 The Defence does not concede any facts articulated here. They are included to elucidate, for the purposes of 
the Motion Seeking Disqualification, how the previous findings imputed on Mladić demonstrate judicial bias, 
the appearance of bias and prejudgment of guilt beyond a reasonable doubt.  
25 Galić Judgment, VIII. Annexes, para.6. 
26 Galić Judgment, para.201. 
27 Galić Judgment, para.606. 
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present in Sarajevo, there was no doubt that General Galić was the de 

jure SRK Corps Commander, his superiors being the Chief of Staff of 

the VRS, General Ratko Mladić,28 and the supreme commander of 

the VRS, Radovan Karadžić.29 

iv. Allegedly: At meetings at command posts and every morning at 07:00 

and evening at 19:00, where Corps command, the brigade command 

and commanders of independent regiments and battalions would 

attend. General Mladić and others could appear.30 

v. Allegedly: Concerning sniping civilians, the Chamber held with regard 

to knowledge and taking reasonable measure to prevent or punish 

crimes, that one witness gave evidence that “the lack of preventive 

measures was deliberate. He testified that the French Battalion drew 

up a map of sniping positions. Generals Mladić and Delic were 

informed about that situation but nothing was done to stop such 

sniping activity.”31 

vi. Allegedly: General Milanovic was a VRS officer who was subordinate 

to General Mladić.32 

 

 

25. Similarly, the Honourable Judge Alphons Orie presided over the matter of the 

Prosecutor v. Momčilo Krajišnik.33 There, his Honour heard evidence about this 

Accused (similarly unrepresented in that case). Judge Orie discussed and made 

substantive findings about facts and crimes beyond a reasonable doubt concerning 

Mladić, including inter alia that: 

 

i. Allegedly: Following the establishment of the VRS on 12 May 1992, 

Generals Ratko Mladić, Milan Gvero, and Momir Talić, as well as 

Colonel Zdravko Tolimir, would also often attend the Bosnian-Serb 

Assembly sessions. They, together with other military officials, would 

                                                      
28 See also, footnote 2999, which held that General Galić seemed to work well with his direct superior; Mladić 
had the authority to approve the humanitarian convoys. 
29 Galić Judgment, para.606. 
30 Galić Judgment, para.619. 
31 Galić Judgment, para.619. 
32 Galić Judgment, para.747. 
33 Prosecutor v. Momčilo Krajišnik, Trial Judgment, 27 September 2006. (“Krajišnik Judgment”). 
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address the Bosnian Serb Assembly on the strategic situation and 

proposed plans of action;34 

ii. Allegedly:  Mladi ć reporting to the Assembly on issues concerning the 

military and strategic situation in the Bosnian-Serb Republic;35 

iii. Allegedly: Mladi ć was appointed as Commander of the VRS staff and 

that Mladi ć was subordinated to the Presidency;36 

iv. Allegedly: around June 1992, the VRS comprised 177,341 personnel 

divided into five Corps, all under the command of an Army Main Staff 

headed by Ratko Mladi ć.37 

v. Allegedly: the supreme military commander of the VRS was the 

President of the Republic, Radovan Karadžić. Directly below him was 

Mladi ć, who was the Commander of the VRS Main Staff. Despite 

Krajišnik’s attempts at downplaying the role of the Presidency, the 

Chamber received sufficient evidence to conclude that, from May to 

November 1992, General Mladić would consult the Bosnian-Serb 

leadership regularly.38 

vi. Allegedly: around November 1992, Colonel Bogojević informed 

everyone present that he had received explicit orders from General 

Mladi ć that no one would be allowed to leave Večići until 

unconditional surrender of arms was completed.39 

vii.  Allegedly: Mladi ć around 10 June 1992 announced his intention to 

shell Sarajevo with all available means. During a long discussion with 

Mladi ć in the presence of the political leaders, one Bosnian-Serb 

military expert expressed strong opposition to the bombardment, 

emphasizing that due to the inaccuracy of artillery weapons, civilians 

would be at risk. Mladi ć did not change his mind, and resolved to 

implement the plan. Sometime between 15 and 20 June 1992 Witness 

680, from a vantage point 11 kilometres from the city, observed the 

bombardment of Sarajevo, which took place under Mladi ć’s 

command. In Witness 680’s estimation, most, if not all, of the 200 
                                                      
34 Krajišnik Judgment, para.138. 
35 Krajišnik Judgment, para.173, footnote.364. 
36 Krajišnik Judgment, para.194. 
37 Krajišnik Judgment, para.197. 
38 Krajišnik Judgment, para.205. 
39 Krajišnik Judgment, para.465. 
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artillery pieces at the SRK’s disposal were used during the 24-hour 

bombardment. He observed that “everything” was being hit, including 

civilian housing.40 

viii.  Allegedly: Arkan’s men were under control of Mladi ć.41 

ix. Allegedly: the VRS had a plan of action broadly formulated by the 

political leadership. Neither Karadžić nor the Accused found it 

necessary to become involved in the affairs of the VRS on a daily 

basis. This was done by their trusted commander Ratko Mladić, 

whom Karadžić and Krajišnik had selected for the job. General 

Mladi ć was guided by the strategic goals articulated by Karadžić and 

Krajišnik at the Bosnian-Serb Assembly session of 12 May 1992.42 

x. Allegedly: that Krajišnik conceded that Mladi ć’s order and its 

offshoots called for “ethnic cleansing” and were “unlawful ... a crime. 

I don’t know why he did that.”43 

xi. Allegedly: that around 1992, the forced displacement of Muslims was 

reported up the VRS line of command to the Main Staff, and, 

therefore, to General Mladić, who kept the Presidency members 

informed about the growth and stabilization of the Bosnian-Serb 

Republic.44  

xii. Allegedly: that the JCE of which Krajišnik was a member consisted of 

persons situated throughout the territories of the Bosnian-Serb 

Republic. There was a Pale based leadership component of the group, 

including, but not limited to, the Accused, Radovan Karadžić, Biljana 

Plavšić, Nikola Koljević, Momčilo Mandić, Velibor Ostojić, Mićo 

Stanišić, and, as of 12 May 1992, General Ratko Mladić. The JCE 

rank and file consisted of local politicians, military and police 

commanders, paramilitary leaders, and others.45  

xiii.  Allegedly: killings in detention were also known to the Bosnian-Serb 

leadership and became a crime of the common objective. The records 

of the 1st Krajina Corps military prosecutor’s office identify only two 
                                                      
40 Krajišnik Judgment, para.959. 
41 Krajišnik Judgment, para.980. 
42 Krajišnik Judgment, para.980. 
43 Krajišnik Judgment, para.1000. 
44 Krajišnik Judgment, para.1024. 
45 Krajišnik Judgment, para.1087. 
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or three incidents in which the killing of non-Serb civilians in the 

custody of Bosnian Serbs was followed up through the military 

judicial process; even then, no trial was recorded. A combat report 

from the 1st Krajina Corps to the VRS Main Staff from November 

1992, which would have put General Mladić and other members of 

the Bosnian-Serb leadership on notice, describes a “massacre” of about 

200 Muslims prisoners of war in the village of Večići in Kotor Varoš 

municipality.46 

xiv. Allegedly:  as to the joint criminal enterprise, the Chamber accepted 

that Mladi ć and other VRS staff became part of the joint criminal 

enterprise on the 12th of May, 1992, on the establishment of the 

VRS.47 

 

26. The Honourable Judge Christoph Flügge found Mladić guilty of crimes in the 

Prosecution v. Tolimir.48 Therefore, even based on the higher enuciated standard of 

judicial bias, actual bias exists and a reasonable person with proper knowledge of the 

circumstances would resonablly apprehend bias on the part of the Honourable Judge 

Flügge. Moreover, the acts and conduct of Mladić involving alleged criminal activity 

were found beyond a reasonable doubt, including inter alia, that:  

 

i. Allegedly: only Mladi ć would take decisions in the VRS and that the 

Assistant Commanders could not change Mladi ć’s orders49  

ii. Allegedly: as a general of the VRS, Tolimir was capable of exercising 

general military command and could be dispatched to a command or 

monitoring position at a battle-front. In addition, Tolimir could also 

take over command authority in Mladi ć’s absence and was authorised 

to issue orders in Mladi ć’s name.50 

iii. Allegedly: in a section named “Mladi ć’s ‘Inner Core’ ”, stating that: 

Working together from the start of the war, Tolimir had a close 

relationship with Mladi ć, who referred to him by his nickname, 

                                                      
46 Krajišnik Judgment, para.1104. 
47 Krajišnik Judgment, para.1123-1124. 
48 Prosecution v. Zdravko Tolimir, Trial Judgment, 12 December 2012 (“Tolimir Judgment”). 
49 Tolimir Judgment, para.91, footnote.254. 
50 Tolimir Judgment, para.919. 
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“Tošo”. Petar Skrbik described Tolimir as the person Mladi ć trusted 

most. Mladi ć often consulted Tolimir for his view before taking a 

decision. Tolimir often accompanied Mladi ć at negotiations or 

meetings, where Mladi ć described Tolimir as his “right hand” man. 

While Mitrovic stated that “[a] true commander who has a good 

security organ considers that security organ [to be] his right hand, his 

second in command”, Smith described Mladi ć and the Accused as 

“closer to being equals”. At a New Year’s celebration on 13 January 

1996, Mladi ć is recorded as referring to Tolimir as part of “the inner 

core” that took the most important decisions during the war.51 

iv. Allegedly: Mladi ć was recounting how he told Tolimir “Tošo, get 

ready, you are going to Zepa to organise transport. The buses are 

coming.” Mladi ć said he then ordered the buses and “General Tolimir 

left and organized the Turks”. While the intercept does not identify the 

person who gives this instruction to Tolimir, taken together with the 

video-footage in which Mladi ć recounts such an order to Tolimir, as 

well as the context of the events on the ground at the time, the 

Chamber is satisfied that the only reasonable inference is that this 

speaker is Mladi ć.52 

v. Allegedly: Mladi ć was well aware of the fact—and was explicitly told 

several times at the meetings—that Nesib Mandzic, a Bosnian Muslim 

school teacher who attended the second and third meetings at Hotel 

Fontana—was not in the position to compel the ABiH to disarm as 

demanded by Mladi ć. The Hotel Fontana meetings were mere 

window-dressing for what had already been set in place behind the 

scenes.53 And that around 11 July 1995 Mladi ć’s order for the 

mobilisation of buses had already been conveyed through the Main 

Staff.54 

vi. Allegedly: on the morning of 25 July 1995, the forcible transfer of the 

Bosnian Muslim population of Zepa, consisting mainly of women, 

children and elderly, commenced. Amongst others, Mladi ć, Krstić and 

                                                      
51 Tolimir Judgment, para.921. 
52 Tolimir Judgment, para.978, footnote.3886. 
53 Tolimir Judgment, para.1025.  
54 Tolimir Judgment, para.1026. 
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Pećanac were also present during the operation which lasted two days, 

with Mladi ć entering buses and telling frightened, tired and hungry 

Bosnian Muslim civilians that they were being given their life as a gift. 

Like the forcible removal in Potocari, the VRS arranged for the 

logistics of the operation, organising buses and trucks, and procuring 

fuel.55 

vii. Allegedly: on the evening of the next day, 10 July, just before the fall 

of the enclave (Srebrenica), Tolimir told Janvier that he had relayed 

UNPROFOR's concerns to Mladi ć, who in turn had “exerted” his 

influence to calm down the situation. That same day, Mladi ć issued an 

order referring to the VRS success in Srebrenica and suggesting to 

take advantage of this success to improve the “tactical situation of our 

forces in the area of Zepa enclave.56 

viii. Allegedly: on the evening of 24 July, Mladi ć put Tolimir in charge of 

the operation to remove the Bosnian Muslim population from Zepa, 

which was set to begin the next morning. Tolimir immediately 

proceeded to carry out a number of activities in preparation for the 

start of the operation, including the provision of sufficient fuel to 

ensure the removal could proceed “undisturbed”. Next to Mladi ć, he 

was the most senior VRS officer present during the forcible removal of 

Zepa's population and was clearly in charge.57 

ix. Allegedly: the JCE to Murder, as established by the Chamber, resulted 

in thousands of killings in a short period of time, involving a variety of 

VRS and MUP units. Many of these forces had taken part in combat 

against Bosnian Muslim forces in other parts of the territory. By the 

time the VRS launched its attack on Srebrenica, the ethnic tensions 

that had built up from the start of the war in Bosnia in 1992 had 

resulted in a highly volatile situation on the ground. The triumphant 

and euphoric frenzy amongst Bosnian Serb Forces following the 

capture of Srebrenica—captured on video-footage, with Mladi ć 

informing his forces that the “time has come to take revenge on the 

                                                      
55 Tolimir Judgment, para.1034. 
56 Tolimir Judgment, para.1084. 
57 Tolimir Judgment, para.1092. 
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Turks in this region”—is, in the view of the Majority, demonstrative of 

the mental state of members of the JCE as the goal set out in Directive 

7 to ethnically separate the Serbs from the Muslims appeared close at 

hand.58 

x. Allegedly: in reaching its conclusion that Tolimir was a member of 

both JCEs, the Majority particularly took into account Tolimir’s 

functions and authority; via reliable communication channels, Tolimir 

remained up to date with what was afoot on the ground in the 

Srebrenica and Žepa enclaves, through his subordinates and 

subordinate organs. Moreover, Tolimir was one of Mladi ć’s most 

trusted associates, even within the collegium. The two were in close 

contact, with both attending daily meetings at the VRS Main Staff 

Headquarters, engaging in the “negotiations” on the Bosnian Muslim 

civilian population in Žepa and their forcible removal, and with 

Tolimir timely reporting to Mladi ć. Tolimir was Mladi ć’s “right 

hand” man, and they were “closer to being equals”. He was considered 

to be Mladi ć’s “eyes and ears”. Because of this specific and very close 

relationship to Mladi ć, Tolimir was even more influential and better 

positioned to take part in all actions of the Main Staff of the VRS in 

the relevant time.59 

 

27. The prior judgments involving the Honourable Judge Orie and the Honourable Judge 

Flügge made substantive and direct findings about the acts and conduct of Mladić 

which constitute guilt of crimes beyond a reasonable doubt. Among the myriad of 

crimes, Mladić was found guilty of direct participation, ordering and overall 

orchestration of a multitude of crimes, including forming an ‘inner core’, as supra. 

This is especially pertinent in examining the bias of the Judges now. Only parts of 

those Judgments referencing Mladić are excerpted above.  

 

28. Even analyzing only the finding that General Galić reported directly into General 

Mladić (the Chief of VRS Staff), Mladić’s alleged definitive role within this military 

hierarchy coupled with the findings of Guilt as to Galić imputes the guilt of multiple 

                                                      
58 Tolimir Judgment, para.1136. 
59 Tolimir Judgment, para.1165. 
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crimes onto Mladić. As to Joint Criminal Enterprise, although formally a mode of 

liability, if proven, exerts force in widening the reaches of criminal liability far 

beyond the acts and conduct of the Accused. As such, for example, in Krajišnik60 and 

Tolimir61 where Mladić was named within the relevant Joint Criminal Enterprise, 

suddenly, the substantive facts adjudicated by Judge Orie as to Krajišnik and Judge 

Flügge as to Tolimir by extension adjudicate Mladić as criminally accountable for 

much more. This is a prejudgment of guilt. This creates real bias and the appearance 

of bias. 

 

29. Given the extensive reference to Mladić and his alleged criminality, any finding of 

not guilty now would undermine a critical foundation of the prior Judgments on co-

accused. Finding Mladić guilty here would be essential to preserve the integrity of 

those judgments and this Tribunal. Thus, as the details of those judgments found 

Mladić guilty beyond a reasonable doubt of substantive crimes, the Honourable Judge 

Orie and the Honourable Judge Flügge demonstrate actual bias and perceived bias. 

Disqualification is substantiated. Newly appointed Judges must serve in their stead in 

upholding impartiality and a fair trial.  

 

 

 

 

 

 

 

 

 

 

 

 

 
                                                      
60 Krajišnik Judgment, including para.1087. 
61 Tolimir Judgment, including paras.1163-65. For example, describing the explicit finding of a JCE to Forcibly 
Remove and a JCE to Murder under Count 1 Genocide. The Judgment also discussing at para.1166 that “As has 
been found by the Majority, the only reasonable inference to be drawn from the evidence is that members of 
Bosnian Serb Forces, including Tolimir’s superior and subordinate officers, were extensively involved in the 
murder operation, the implementation of which was unequivocally carried out with genocidal intent”. 
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CONCLUSION 

 

30. WHEREFORE, the Defence respectfully requests the: 

(1) immediate suspension of the proceedings, pending the outcome of the 

Decision on this matter;62  and, 

(2) disqualification of the Honourable Judge Orie and the Honourable 

Judge Flügge due to actual bias, perceived bias and their prior findings 

bearing on the criminal guilt of the Accused beyond a reasonable 

doubt (or any combination thereof); and, 

(3) assignment of new impartial Judges in the place of the Honourable 

Judge Orie and the Honourable Judge Flügge; and, 

(4) irrespective of the outcome of the motion, the Presidency to issue 

binding directives to the Tribunal and MICT prohibiting any Chamber 

from making substantive criminal findings about the acts or conduct of 

persons who have not been found Guilty before this Tribunal—  

persons who are presumed innocent.  
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62 Galić, Appeal Judgement, 30 November 2006, para.33, holding that although neither the Statute nor the Rules 
provide for the suspension of a trial while a motion for disqualification is being considered, this does not mean 
that an Accused cannot request such a suspension. 
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