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THE INTERNATIONAL CRIMINAL TRIBUNAL 
FOR THE FORMER YUGOSLAVIA 

 
 

PROSECUTOR 
 

v. 
 

RATKO MLADI Ć 
 

Public Redacted Version 
 

REPLY IN SUPPORT OF INTERLOCUTORY APPEAL OF MR. RAT KO MLADIC 
AGAINST TRIAL CHAMBER'S DECISION ON EMERGENCY AND U RGENT 

MOTION FOR PROVISIONAL RELEASE OF MR. RATKO MLADIC BASED ON 
HUMANITARIAN AND MEDICAL REASONS DATED 12 MAY 2017 

 
 

I. Introduction 

 

1. On 24 May 2017 the Appeals Chamber ordered expedited briefing on the 

Interlocutory Appeal, such that the Prosecution was to Respond by 26 May 2017, and the 

Defence was to Reply no later than 30 May 2017.1 

 

2. The instant Reply is made in compliance with the aforesaid order, and is directed at 

the Prosecution Response.   

 

3. The Prosecution Response in large part merely repeats its own submissions as to the 

original Motion and mistakenly claims the Impugned Decision conducted Reasoned Analysis.  

Nothing in the Response addresses the serious deviations from the Accepted 

American/European standards of Medical Care,  one of the cruxes of the Defence Motion and 

Appeal.  The Prosecution must be considered to have admitted and conceded the same.  This 

by itself if sufficient reason to grant the appeal and correct the egregious error of the Trial 

Chamber, and order the provisional release sought, such that the Accused can get the 

appropriate medical care proscribed by these medical standards. 

 

 
                                                             
1 Order for Expedited Response and Reply, pg. 2 
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II. Argument and Submissions 

 A. The Prosecution ignores Prevailing Jurisprudence as to "risk of flight" 

 

4. The Prosecution merely repeats many of the same arguments it presented in 

Response to the Motion, namely pointing to the position of the Accused "within the VRS 

chain of command" and that the crimes against him are the "gravest crimes recognized in 

international law," and that he remained a "fugitive."2   

 

5. Such a position ignores the prevailing law on provisional release, and runs 

contrary to the presumption of innocence which this Tribunal is duty bound to apply to 

Mr. Mladić.  Multiple Appeal/Trial Judges have agreed that the presumption of 

innocence continues to apply to the Accused even after the close of the case, before a 

final judgment.3  Judge Schomburg further expanded that Article 9(3) of the ICCPR and 

Article 5(3) of the ECHR both state that continual detention should not be the general 

rule and that release may be subject/conditioned to guarantees to appear for trial.4  These 

views appears to have been considered of some importance and/or adopted by Judges 

Hall5, Liu6, and Agius7 of the current panel as well as former President Robinson8 as well 

as by Judge Orie in other proceedings when Ratko Mladić was not the accused.9  

 

                                                             
2 Response para. 2 
3 Judge Liu (Prosecutor v. Stanišić & Župljanin, IT-08-91-AR65.2 "Separate Declaration in Decision on Mićo 
Stanišić's appeal Against Decision on his Motion for Provisional Release", para. 1-2 29/08/2011); Judge Hall 
(Prosecutor v. Stanišić & Župljanin, IT-08-91-T, :Decision Granting Stanišić's Request for Provisional Release", 
para. 22, 6/6/2012 - "Moreover the Trial Chamber recalls the continuing presumption of innocence afforded to 
the Accused at all stages of the trial prior to the rendering of a final judgment."); Judge Robinson (Prosecutor v. 
Stanišić & Župljanin, IT-08-91-AR65.2 "Dissenting Opinion to Decision on Mićo Stanišić's Appeal Against 
Decision on his Motion for provisional release" para. 6-16, 29/08/2011) 
4
Prosecutor v.  Limaj, et al., IT-03-66-AR65 "Decision on Fatmir Limaj's Request for Provisional Release ", para. 

9, 31/10/2003. 
5 Prosecutor v. Stanišić & Župljanin,IT-08091-T, "Decision Denying Mićo Stanišić's Request for Provisional 
Release During the break after the close of the Prosecution case with Separate Declaration of Judge Guy 
Delvoie ", para. 18. 25/2/2011  
6 Prosecutor v. Prlić, et al., IT-04-74 , "Order on Provisional Release of Slobodan Praljak" para. 12-13, 
30/7/2004  
7
 Prosecutor v. Brdjanin, IT-99-36-T, "Decision on the Motion for Provisional Release of the Accused Momir 

Talić", pg. 4 20/9/2002 
8
 See, footnote 5, supra 

9 See footnote 7, supra 
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6. It must be stressed that the Response is contrary to jurisprudence.  It must be 

further stressed that per the Appeals Chamber (including Judge Pocar), the severity of 

charges affecting length of expected sentence cannot be the sole/determinative factor 

in justifying denial of provisional release.10 As per other ICTY established 

jurisprudence, including the Appeals Chamber11 and  many trial chambers12, the 

gravity of the offences cannot, by itself, justify long periods of detention.  Thus the 

Prosecution argument should be dismissed as inconsistent with the presumption of 

innocence.13   

 

7. The Defence points out that the status of an Accused as a previous fugitive cannot 

by itself be considered an automatic bar preventing provisional release, as postulated by 

the Response.  An Appeals Chamber made up of Judges Pocar and Meron among others, 

upheld the analysis that "Appellant’s surrender to the Tribunal, which, coming as it did 

six years after the indictment was made known to him, the Trial Chamber found to have 

'only limited impact' upon its Decision."14  In a case against another highly positioned 

VRS officer also charged with the "gravest" of crimes, the Appeals Chamber (including 

Judges Pocar and Liu) declined to find Borovčanin a flight risk due to his prior status as 

a fugitive and only found error in the duration of provisional release not the granting of 

the same by the Trial Chamber (presided by Judge Agius).15 

 

8. Borovčanin's provisional release dealt with the failing health of his father, 

whereas in the instant case it is the health of Mladić himself.  The Charges against 

                                                             
10

 Prosecutor v Čermak & Markač, No. IT-03-73-AR65.1, "Decision on Interlocutory Appeal Against Trial 
Chamber’s Decision Denying Provisional Release" para.26-27 2/12/2004 [emphasis added] 
11

 Prosecutor v Popović et al, No. IT-05-88-AR65.1, "Decision on Interlocutory Appeal of Trial Chamber Decision 
Denying Drago Nikolić’s Motion for Provisional Release "24/1/2006 
12

 Prosecutor v Pavković et al, No. IT-04-70-PT, "Decision on Defence Request for Provisional Release" 
14/4/2005, page 4; Prosecutor v Delić, No. IT-04-83-PT, "Decision on Defence Request for Provisional Release" 
6/5/2005; Prosecutor v Perisić, No. IT-04-81-PT, "Decision on Momčilo Perisić’s Motion for Provisional  Release 
"9/6/2005 
13 Prosecutor v. Stanišić & Župljanin, No. IT-08-91-T, "Decision Granting Mićo Stanišić's Motion for Provisional 
Release " para. 22 6/6/2012 
14

 Prosecutor v. Mrkšić, IT-95-13/1-AR65, "Decision on Appeal Against Refusal to Grant Provisional Release", 
para. 4 8/10/2002 
15

 Prosecutor v. Popović, et al. IT-05-88-AR65.4-65.6 "Decision on Consolidated Appeal Against Decision on 
Borovčanin's Motion for a custodial visit and decisions on Miletić's motions for Provisional Release during the 
break in the Proceedings", para. 11-18 15/5/2008 
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Borovčanin and Mladić are otherwise nearly identical to Srebrenica and at the time 

Borovčanin was still subject to the presumption of innocence, as is Mladić. 

 

9. Thus the first argument of the Prosecution does not in any way defeat the Appeal 

or remove the error of the Trial Chamber but rather highlights the extent of the Trial 

Chamber's error in failing to consider this plethora of jurisprudence and failing to render 

a well reasoned decision why it was departing from same. 

 

 B. The Prosecution Mis-States the discussion of Russian Guarantees and 

  fails to Cite to Any Reasoned Opinion by the Trial Chamber. 

 

10. The prosecution erroneously claims that the Dutch Position and Russian 

Guarantees were "expressly" considered.16 This is at odds with the Impugned Decision, 

which only gives bare mention17 to both and an incomplete citation to the Russian Note 

Verbale (specifically excluding the full extent of the guarantees most importantly the 

undertaking to effect- "the timely return of the accused R. Mladic to the seat of the 

Tribunal on the date and at the time determined by the ICTY .")18 Without any 

acknowledgement of same let alone analysis, the Trial Chamber could not render a 

reasoned opinion as per the aforesaid jurisprudence and could not perform the 

appropriate analysis under Rule 65.    

 

11. Per the Prosecution the Chamber "explicitly assessed the positions of the Russian 

and Dutch authorities" and  claims it "reasonably weighed" the risk the Accused would 

not return and "consistent with this jurisprudence the trial chamber expressly considered 

the Russian Guarantee before finding....".19  However the Response fails to identify a 

single section of reasoned analysis from the impugned Decision which supports such 

claims.  No findings in the Impugned Decision relate to the weighing of the 

Russian/Dutch Positions. The Prosecution's sole focus on "jurisprudence" is a 2005 

decision in the Popović case, which ignores all the jurisprudence cited above, including 

                                                             
16

 Response, para. 6 
17

 Impugned Decision para. 1, 16 
18

 Note Verbale, page 2 
19 Response, part B, para. 7-9 
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an Appeals Decision in the same Popović case dated 2008 which did not find a prior 

status as a fugitive as preventing provisional release.  The Prosecution fails to rehabilitate 

the Impugned Decision's error. 

 

12. Contrary to the Prosecution's position, the Appeals Chamber (including Judges 

Liu, Pocar, Meron, and Agius) held "the Appeals Chamber has repeatedly held that Rule 

65 of the Rules places no obligation upon the accused applying for provisional release to 

provide guarantees from a State as a prerequisite to obtaining provisional release.  Whilst 

a State's guarantees may carry considerable weight in support of an application for 

provisional release, a Trial Chamber is under the obligation to consider all relevant 

factors which a reasonable Trial Chamber would be expected to take into account 

before deciding whether the requirements of Rule 65(B) of the Rules has been met.  

It must also provide a reasoned opinion indicating its view on those relevant 

factors...In addition the Appeals Chamber emphasizes that the humanitarian and medical 

grounds advanced by Ngirumpatse in support of his application were relevant factors [...] 

without considering the medical grounds put forward [...] the Trial Chamber erred 

in the exercise of its discretion."20  Other Appeals Jurisprudence (signed by Judges 

Pocar and Meron) specifies how many factors and approaches may be utilized in 

weighing guarantees for provisional release, and  "....provided that the Trial Chambers 

make such an approach clear in their decisions, no suggestion of inconsistency (or, more 

gravely, of double standards) can fairly be made."21  None of those factors or approaches 

were attempted in the Impugned Decision. 

 

13. Thus the Prosecution Response fails to identify where/how the Impugned 

Decision reasonably analyzed and took into account the Russian/Dutch Positions, which 

are relevant factors to be weighed, nor the many medical factors including 

ADMISSIONS/CONCESSION of deviations from the standard of care promoted by 

American/European medical boards for those of the type of illnesses that plague Mr. 

Mladić.  Indeed contrary to the prosecution position, the Impugned Decision itself claims 

                                                             
20

 Prosecutor v. Karemera, et al., ICTR-98-44-AR65 "Decision on Matthieu Ngirumpatse's Appeal Against Trial 
Chamber's Decision Denying Provisional Release", para. 13-14 7/4/2009 [emphasis added] 
21

 Prosecutor v. Mrkšić IT-95-13/1-AR65 :Decision on Appeal Against Refusal to Grant Provisional Release" para. 
11-13 8/10/2002 
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that the Accused's medical condition was the sole argument as to risk of flight 

submitted.22  This is an admission of error apparent on the face of the Impugned 

Decision demonstrating the Russian Note Verbale was not considered nor analyzed.   

 

14. The Response fails to look at how analysis of guarantees of states (such as 

Croatia) and non-states (like UNMIK/EULEX) was performed in other cases to grant 

Provisional Release over the objections of the prosecution. In another case, Judges Orie 

and Liu gave analysis in rejecting prosecution objections based on Croatia being 

uncooperative in granting provisional release to Rahim Ademi to Croatia.  Although not 

a state, UNMIK guarantees were "expressly given weight" by Judges Orie and Moloto in 

another case, which is different from the manner that Russian Guarantees were dealt with 

in Mladić's case.23  Judges Moloto and Hall further gave weight to a non-state, EULEX's 

guarantees after a detailed analysis to permit provisional release of Haradinaj despite 

Prosecution complaints of witness intimidation.24  An Appeals Chamber (including 

Judges Meron and Pocar) in a Majority Decision later upheld Provisional Release of 

Haradinaj, even allowing political activity of the same despite Prosecution allegations of 

fear and intimidation of witnesses, with the reasoned analysis that even though not a state 

"UNMIK, like the Tribunal, is a creature of the Security Council, a sister organisation, so 

as to speak.  The Prosecutor and UNMIK may have had their differences, but the 

Tribunal has no reason to trust UNMIK less than it would a State."25  Noteworthy, in 

each of the foregoing, an analysis was performed, including giving weight/trust to non-

state organs.  In the instant case a Permanent Member of the UNSC issued the 

Guarantees, rather than a mere UNSC creature, and Mr. Mladić was not afforded a 

similar analysis nor reasoned decision. 

 

15. The Prosecution's focus on the position of the Accused within the VRS is 

irrelevant.  Such review has only been appropriately performed for state guarantees that 

                                                             
22 Impugned Decision, para. 17 [emphasis added] 
23 See, Prosecutor v. Haraqija, et al. IT-04-84-R77.4 "Decision on Defence Application for Provisional Release of 
the Accused Astrit Haraqija", para. 11 15/9/2008 
24

 Prosecutor v. Haradinaj, IT-04-84bis-PT "Decision on Ramush Haradinaj's Motion for Provisional Release" 
para 18-26 
25

 Prosecutor v. Haradinaj, IT-04-84-AR65.1 "Decision on Ramush Haradinaj's Modified Provisional release" 
para. 76-78 10/3/2006 
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were issued warring parties or where the accused were state officials within the hierarchy 

of that state issuing guarantees prior to indictment.26  Mladić was never within any 

hierarchy within the Russian Federation.   

 

16. The Prosecution tries to justify the Chamber's sole/only focus is on the time 

period of 1996-2008, without any review or analysis of the current medical condition of 

the Accused at present including the serious degradation of the same and the "high risk" 

of recurrent cerebral vascular incident that is in fact recognized by ALL the medical 

personal who provided reports, even the Registry's IME.27  This includes the risk of 

Cerebral stroke, cardiac arrest, and/or TIA, including with fatal outcome.  None of this 

evidence of the current medical state of Mr. Mladić was taken into account nor analyzed 

by the Chamber and thus no reasoned decision could be rendered, when this relevant 

information has been excluded and the focus is on a time period when Mr. Mladić was 

two decades younger, and the effect of those medical afflictions on him in the two 

decades since.  A few mere sentences with no analysis do not meet the duty of the 

Chamber to perform and give a well reasoned decision on this matter. 

 

C. The Prosecution Response Ignores the Medical Evidence that was not 

 even considered by the Chamber and the Error of the same 

 

17. The Prosecution hinges its argument on the conclusion of the Trial Chamber that 

the health risks of Mr. Mladić stem from before his arrest28 and that the Chamber 

reasonably weighed the medical evidence by relying on "the series of reports filed over 

several years" alleged to show a stable state of health.29  Such a position ignores that the 

IME's and now the Prosecution have failed to address/deny/rebut and thus have 

conceded/admitted deviations from mandatory medical guidelines of American/European 

Medical Boards, which may amount to medical malpractice. It further ignores the history 

of filings to the Chamber of risks arising from the trial sitting schedule, 72 in a 4 year 
                                                             
26 see, Prosecutor v Milutinović et al. ( IT-99-37-PT), Decision on Applications for Provisional Release (14 
April 2005) at para. 20; Prosecutor v Čermak & Markač, (IT-03-73-AR65.1) Decision on Interlocutory 
Appeal Against Trial Chamber’s Decision Denying Provisional Release (2 December 2004) at para. 32 
27

 First Registry Filing para. 6 
28

 Response, para. 10 
29 Response, para. 11 
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period that do not support the Chamber's conclusion.30  The Prosecution cannot rely on a 

Chamber analysis that ignores official medical records demonstrating among other 

problems those set forth in the Appeal at para. 33-37. The failure to establish 

[**REDACTED TEXT**]  which is the main independent predicator of mortality in heart 

patients and is the first step in addressing the course of care for heart patients31
  calls into 

question the ability of the Trial Chamber to rely upon their assessments.  The Prosecution 

ignores this as well as the failures to perform follow-up tests after "inconclusive" results" to 

ascertain the true condition of the Accused. 

 

D. The Defence has made no Allegations, Just Factual Observations  

18. The Prosecution's final argument in its Response32 misapprehends the Defence 

Argument and skirts the issue raised by the delayed filing of the Impugned Decision on a date 

of significance to Ratko Mladić.  The Prosecution would like to label the potential for the 

Impugned Decision to be misperceived by the public as being "political" rather than legal as 

"frivolous"33, it is fact that as demonstrated above, the same trial judges analyzed and gave 

well-reasoned decisions giving weight to guarantees of non-states and uncooperative states 

when non-Serbs were before them, and it is likewise a fact they refused to perform the same 

depth of analysis as to a Serb, Ratko Mladić and did so on a date that is a holiday/anniversary 

of the formation of the VRS and his appointment to same, despite the existence of  valid 

guarantees.  Why. if not political, was such a deviation from their own prior practice 

undertaken?  Again, the Defence merely raised how such a decision could be perceived by 

the public, because the defence is mindful that justice must be "seen" to be done by the Public 

and that all Accused should be equal irrespective of their ethnicity. 

19. Lastly, the health/life of a human-being is at stake.  The Prosecution makes clear they 

view Mr. Mladić as being in the same condition as he was 20 years ago and fail to address or 

even consider the multiple deviations from the accepted standard of care identified by the 

Defence filings.  They don't care that a human-being they brought to the custody of the UN 

has been subjected to what may amount to Medical Malpractice rather than proper medical 

care. Dr. Falke's medical opinions cannot be relied upon given that Milan Kovačević and 
                                                             
30

 Reply to Prosecution, para. 18 
31

 Defence Motion, annex f, page 6 
32

 Response, para 13 
33 Response, para. 13 
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Slobodan Milošević died shortly after being denied provisional release of precisely the 

conditions they complained of. 

20. We hope that this Appeals Chamber will take into account and analyze everything 

that the Trial Chamber failed to do.  We implore you to examine the filings of record and the 

supporting annexes.  Only with transparency and a well reasoned decision can a fair result be 

reached, especially given the seriousness of the indications of medical mis-treatment to date 

and the potential ramifications of the same to the life of Mr. Mladić and his family, these 

proceedings, and the ICTY's legacy. 

 

III. Relief sought 

21. Based on the foregoing, the Defence respectfully seeks that the Appeals Chamber 

grants the Appeal, and the relief sought therein.    
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