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INTRODUCTION

1. On 18 January 2008, the Defence for Lahi Brahiridagi fits public Final
Trial Brief.

2. A further redaction to the public brief previousiled is required. Because
of this, the Defence for Lahi Brahimaj requestd ti@ previously filed
redacted public brief be made confidential anddygaced in its entirety

by the Revised Public Brief attached at Annex Ahis notification.

DATED: 22 January 2008

Respectfully submitted

ks
-

A g

RICHARD HARVEY PAUL TROOP
Counsel for Lahi Brahimaj

WORD COUNT: 196

! Prosecutor v. Haradi ngj et al, IT-04-84-T, “Final Trial Brief on Behalf of LatBrahima;j”,
Public, 18 January 2008.
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I. INTRODUCTION

1. The Defence for Lahi Brahimaj respectfully filesstiClosing Brief. The Trial
Chamber has agreed that the three co-Accused nagat@ between them the
total number of words allotted to the Defence. Bmahimaj Defence expressly
adopts and incorporates by reference all legalfaatlial arguments advanced in
the Haradinaj and Balaj Final Trial Briefs which ynde applicable to Mr

Brahimaj and entitle him to relief.

2. Lahi Brahimaj has consistently asserted his innoeesf all charges and, as the
Defence have demonstrated throughout the trialPtheecution has failed to meet
the required burden of proof in relation to eachd avery allegation in the
Indictment.

3. The evidence has shown that throughout the Indictrperiod Lahi Brahimaj was
chief of the finance section of the General StéftJshtria Clirimtare e Kosovés
(UCK), the Kosovo Liberation Army (KLA). During éhspring and summer of
1998, following the Serb forces’ massacres at thmeméti and Jashari family
compounds, Kosovar Albanians came under increasibgital attacks. These
intensified in the Dukagjin area, starting with tlssault on the Haradingj
compound on 24 March 1998.

4. Lahi Brahimaj makes no apology for helping to arefeticeless villagers and he
maintains the right of the people of Kosovo to ggle for freedom and
independence and to defend themselves againstsaggre These are not crimes
at international law. At all times he fought tofeled the honour of the people of

Kosovo and opposed all forms of ethnic, politicadi aeligious discrimination.

5. We deal briefly here with certain principles of @ance and points of law, having
every confidence that this Trial Chamber takesyfiito account each and all
issues raised in the Haradinaj and Balaj Briefs maubgnises that the Brahimaj

Defence asserts that these apply with equal fartieet issues addressed below.
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6. This Brief will address primarily:

6.1. Certain principles of evidence and law particutaLahi Brahimaj’'s case;

6.2. The specific factual allegations against Lahi Bnadji in particular Counts 23
through 34 of the ® Amended Indictment (hereinafter “Indictment”) ifisio
as these are not dealt with in the briefs of otdeeAccused; and

6.3.Legal and factual considerations in relation to #ileged Joint Criminal
Enterprise (“*JCE");

Case Number IT-04-84-T 2 14 January 2008
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. PRINCIPLES OF EVIDENCE
A. Weight

7. We adopt our colleagues’ legal analyses concermimgen and standard of proof;
principle of in dubio pro reg special considerations where there are multiple
accused; Article 21(4)(g) right to silence; circtamtial and hearsay evidence;
viva vocerather than written testimony; and principles aggtlle to admissibility

of, as opposed to weight to be attached to, pdatiqieces of evidence.

8. The comparatively low threshold for admissibilityaynoccasionally require the
Defence to address certain evidence to which tled Thamber may already have
decided to attach little or no weight. The spaeeoted to such matters does not

necessarily reflect the weight we believe shouldtteched to them.

B. Credibility of Witnesses

9. There are special reasons for exercising cautiaeviewing the uncorroborated

testimony of certain withnesses against Lahi Brafiima

9.1.In Common Law jurisdictions judges have a duty:d&ttvise a jury to proceed
with caution where there is material to suggest éhaitness’s evidence may
be tainted by an improper motive.”Care must be taken in evaluating the
evidence of a witness whose evidence may be calobse “motives of

jealousy, spite, levelling of an old score, hopéimdncial advantage’”

9.2.For example, where a witness had been called byPthesecution although
part of his evidence was not regarded by them la&bte, and where he had
been a party to the crime alleged, was of bad ckerand an admitted liar in
the past, the Court of Appeal for England and Walgd the trial judge was
correct in giving a strong warning to the jury asts reliability and potential

motives®

! See, eg, R. v Beck4 Cr App R 221, CA (Court of Appeal for EnglakdVales), at p 228.
2 Commentary irArchbold, Criminal Pleading and Evidenca §4-404o0.
% See, R. v Cairns, Zaidi and Chaudh§2903] 1 Cr App R 38, CA.

Case Number IT-04-84-T 3 14 January 2008
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9.3.The requirement to exercise caution before acogpsinch testimony —
particularly when not corroborated from any otherenreliable source — is
no more than common sense. In the present casergeespecial caution to a
witness with an ulterior motive against one of mofdhe Accused. In the
special cultural context of Kosovo, “jealousy, epitevelling of an old score,”
referred to above, would include the possible exis¢ of a blood feud; an

examplepar excellencef the need for special caution.

9.4.The Trial Chamber received evidence from a numibesoarces concerning
the prevalence and effect of blood feuds in Kos@@uiety, including the
impact on and responsibilities expected of otheiifamembers once a blood
feud is declared. Zoran Stijovic testified that a revenge motiveaoblood
feud was a “very good tool for recruiting a persém’be an informant for the
MUP.°

9.5. Special caution is required in relation to at le¢hstfollowing:

9.5.1. Witness 6 who, in addition to numerous other iraitiat he was an
unreliable witness, made threats indicative of aléey a blood feud

against Nazmi Brahimaj and his faniily

2

9.5.3. Witness 37 who is named in the Indictment as pathe alleged JCE
and may thus have a motive to minimise his own oolattribute falsely

to others responsibility for his own actions.

4 See, egestimony of Witness 62 generally, 5555 — 5569755 5642; and Witness 62's t82
summary, 5965:5 — 5965:9; Rrustem Tetaj, 3783 5378

®8889:10 — 11.

©5256:9.
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C. 92bis, 92er, and 92quater Evidence

10.The Brahimaj Defence adopts the arguments advabgdtie Balaj Defence on
the relative weight to be attached to statementaimdd pre-trial by agents of the
Prosecution from witnesses not made available destioning by the Defence or
for questioning and observation by the Trial Chamb&hese arguments have
equal force, regardless whether the Defence agredeéstimony being given

pursuant to those subsections.

11.Witnesses who fall into this category in relatiorLahi Brahimaj are Witnesses 7,
16 and 73.

D. Documentary Evidence

12.The Brahimaj Defence is concerned in particularhwihe authenticity of
documents from Serbian intelligence sources. Tl®r@mple evidence of the
routine use of torture, inhuman and degrading maysiand psychological
treatment and of threats and inducements by mendfele various branches of
Serbian forces, such that any statement purpottinige a voluntary confession
must be regarded as inherently suspect.

13. At their lowest, such statements require corrolanatrom reliable independent
sources before they can be regarded as having\adgnéial value at all. The
Trial Chamber must be satisfied that it can rulé all possibility that police
officers may have put words into the mouth of orimess to induce him or others
to make statements which are, in reality, fabraradi by officers designed to

support their own theories or suspicions.

14.The principle that a statement must be truly vamis fundamental to its being
accepted as evidence. If it is or may have be¢airdn by oppressive conduct,

it is worthless and should properly be ignofed.

" As Lord Chief Justice Lane noted R v Fulling[1987] QB 426,85 Cr App R 136 “The Oxford
English Dictionary as its third definition of [om®sion] runs as follows: ‘exercise of authority or
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15.Where a document purports to be the confessionpgraon who is available to
the Prosecution as a witness but whom the Prosecdécline to call at trial, then
its contents are doubly suspect and cannot be asedidence of truthfulness for

any purpose in these proceedings.

E. Violation of Rule 68 Resulting in Denial of Article21 Rights

16.The Brahimaj Defence adopts the analysis in thejBBitief of the Prosecutor’s
violations of Rules 66 and 68 as they relate ton@4s 6. The failure to disclose a
document relevant to cross-examination until a fpainere it was too late for Mr
Brahimaj's counsel to question this witness on ussues of credibility has
deprived Mr Brahimaj of his rights under Article 8fithe Statute in relation to an

important witness against hi.

power in a burdensome, harsh, or wrongful manngust or cruel treatment of subjects, inferiors, et
or the imposition of unreasonable or unjust burtiens

8 See, egMr Emmerson’s cross-examination of Nebojsa Avrai®o8 July 2007; and of Radovan
Zlatkovi¢, 16 and 17 July 2007, demonstrating in detail ¢hear lack of authenticity and total
unreliability of both the form and content of thikeged confession statements of Zenelj Alijaj and
Bekim Kalimashi.

® Seeconcerns raised by Mr Brahimaj's counsel at 5454:5475:12.
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V. LAHI BRAHIMAJ AND JABLLANICE
A. Introduction

1. Early Days of the KLA

17.By 1998, when Lahi Brahimaj was aged 28, he wasadly a member of the
KLA’s General Staff working inside the country wdimany of those who went
on to become leaders of the KLA were living abroadrking to raise money to
finance the resistance and planning the strategythie emergingUshtria
Clirimtare e Kosovés (“UCK")or Kosovo Liberation Army (“KLA")°

2. Membership of and Responsibilities in Central/Gah8taff

18.The Central/General Staff necessarily operated mumdaditions of extreme
secrecy” and, especially in the period up to and including time-frame of the

indictment, it was still very much in its early gés of formatiort?

19.Jakup Krasniqi testified those members of the Gdrgtaff inside Kosovo were
split up and worked separatéfy.He was appointed spokesperson for the KLA in
June 1998, prior to which time he had no knowledigeahi Brahimaj:* At that
time: “the KLA was functioning mainly in units witfimited communication
between them, this being a security measure whdate could act as independent
cells.”™ Mr Krasnigi confirmed that members of the Gene3adff operated in
secret, meeting irregularly at a variety of sepmaraillages in the Berisha

Mountains in Drenic&®

20.From mid-June to mid-July 1998, Jakup Krasniqi 4atli Brahimaj was staying

for a longer time in Drenica as they were tryingtmsolidate the General Staff.

10 Bislim zyrapi testified that until 28 May 1998 hidashim Thaci and others who were to become
prominent members of the General Staff were opegaiutside Kosovo: 3202.

1 Jakup Krasniqi testified that in 1997 he did nobw the names of five of his nine other colleagues
on the General Staff as they were dispersed in ¥msalbania and other European countries: 4951,
5025, 5027.

123283, 3290 — 3293.

1 50209.

5070 - 5071.

*5056.

*5072 - 5073.

15074.
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He confirmed that Lahi Brahimaj was a staff offiegrd, as such, not in a position

to be a command officer over soldiers in the Duikeajea®

21.In answer to Prosecution questioning, Bislim Zyregyd the Chamber that Lahi

Brahimaj's responsibilities within the General $taére as Chief of Finance.

22.Jakup Krasnigi confirmed that, during 1998, the &ah Staff never
communicated procedures that were to be followedldtermine who was a
collaborator’® There were no courts or judges operating underaggis of the
KLA during that period? The General Staff did not at any time hold any
meetings to discuss any system, plan to organisntiens or arrests of innocent

citizens®?

B. Jabllanicé

23.Lahi Brahimaj's home village was strategically ltethon the safest supply route
from the Albanian border through to the originatdbpoint of Kosovan Albanian
resistance to Belgrade rule; Adem Jashari’'s ceaofr@perations in Drenica,

particularly in Prekaj and Likosh&n.

24.A number of witnesses testified that well before thdictment period the Serb
military and paramilitary forces had come to cosesidabllanicé as a “no-go”
are?’ || . t-tfthat it was only
possible to go there if the area was secured bigepalr military”®> The maps
show that Jabllanicé was situated in hilly and wembterrain, at a distance from

the main routes connecting major towns and citiehé Dukagjin are?

185077.

193212, 3394, 5075, 5947.

205088.

215089.

225090.

2 seezoran Stijovic, 9004:19 — 9005:10.

*4 See lbigl 9005:10; 9875.

%59904.

6 Map 7, P10 shows Jabllanicé above the 400m comtmiconnected to neighbouring villages by dirt
roads.
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Brahimaj Defence Final Trial Brief



27167

25.In consequence, it became difficult for Serb forteebtain reliable intelligence
on activities in and around Jabllanicé but the Bralp family became, in the eyes
of the Serb forces, a stopping-off point on the argdound supply route from
Albania to Drenic&’ Jabllanicé’s clinic gmbulancg became a place of refuge
for wounded resistance fightersg from Grabanicé in the wake of the Serb
offensive in May 1998°

C. Jabllanicé not in Control of District

26.The villages in the neighbourhood of Jabllanicé evprotected by independent
self-defence groupS. These arose organically out of each village’'sdne®
protect itself from attacks by the military and gailitary police forces of the
occupying Serbs. There is no evidence to supgmtdaim that they were
controlled from or subordinated to the defenderdaidllanicé; indeed, they were
not by any means uniformly supportive of the emetgéLA.>* Some, like
Zhabel, appear over time to have developed an rakgh with the KLA while
others, like Grabanicé&, remained more closely aligwith the LDK. However,
when those villages came under attack they helmadh ether regardless of

political affiliation.

27.When neighbouring villagers were wounded or thetire villages overrun during
Serb attacks, Jabllanicé was one village, but hetdnly one, to provide safe
haven for refugeet.

28.Any attempt by the Prosecutor to suggest that KLA&nthers in Jabllanicé
exercised authority or control over their neightsofgunders on the testimony of
Fadil Fazliu and even on that of Witness 6, Witreasid Witness 17, as shown in

more detail below.

27 zoran Stijovic, 9004:19 — 9005:10; 9015:9 — 90B85R957.
** Fadil Fazliu, 7484:20 — 7484 2|, -
_ Witness 3, 7995:5 — 7BB5

See, egJakup Krasnigi oad hocnature of village defence: 5008:1 — 5008:22; 504750D48:2;
5048:12 — 5048:16.
%% |bid, 5008:1 — 5008:22.
3! Fadil Fazliu, Witness 6 arjjJlils 3 all reliedfamily and friends in neighbouring villages for
refuge.
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V. OFFENCES

A. Crimes Against Humanity

1. Reqguirement that Victim be a Civilian

29.The Tribunal has established that, in addition éng part of a widespread or
systemic attack on a civilian population, an indual victim of a crime against
humanity must also be a civiliaktrksSi¢ Trial Chamber judgement, 88 444 — 464,
Marti¢ Trial Chamber judgement, 88 50 — 56. The evideoic@eavily armed
paramilitary police units and the role of even pedy traffic police in manning
roadblocks aimed at capturing KLA members creatsduation in which police

officers were not “civilians”. Se&ayishema§ 12732
30. This still raises the question of who a civiliannghe context of this case.

2. “Collaborators”

31.The Prosecution indictment appears to proceed en biisis that the word
“collaborator” refers to a civilian. This does nfmllow. Collaborators can be

either combatants or civilians.

32.The word “collaboration” is not a term of art. iyameaning is to be assigned to
the word “collaborator” in the context of this ictinent, the starting point must

be the normal meaning of the word.

33.Dictionary definitions of the verb “collaborate”diude the following:

. to cooperate with or willingly assist an enemfy ane’s country and
especially an occupying forcé>

%2 Judgement (Trial Chamber) ICTR 21 May 1999: “...devilefinition of civilian is applicable and, in
the context of the situation of Kibuye Prefecturbewe there was no armed conflict, includes all
persons except those who have the duty to maipallic order and have the legitimate means to
exercise force. Non-civilians would include, foraenple, members of the FAR, the RPF, the police
and the Gendarmerie Nationale.”

% Merriam-Webster Dictionary.

Case Number IT-04-84-T 10 14 January 2008
Brahimaj Defence Final Trial Brief



“... to cooperate traitorously with an enenty.”

34.During World War 11, deeds considered “collaboratiancluded military actions,
such as the Vichy regime’s raising of fighting snfor Hitler's armies with
distinctive missiong’ Individuals labelled collaborators and collabaratsts
spanned both military and civilian, with no singieifying mode of operation or
motivating force: “there seem to have been almestany collaborationisms as

there were proponents or practitioners of collatioma’®°

35.Fundamentally, the idea of collaboration is a “dyi@ instable and ‘constructed’
category [...] [tihe exact definitions are almost ajw@ ambiguous, based on moral

and social rather than legal understandings, aadgghover time*

36.In the Occupied Palestinian Territories, individuatonsidered collaborators
include political collaborators, economic collaltora, military collaborators,
land dealers and spiésSimilarly to Kosovo during the 1990s, a 1994 Ifrae
study reported that Israeli authorities recruitedleBtinian collaborators via
various methods, including making the provisiores§ential services and permits
conditional on collaboration and promising indivadisl suspected or convicted of
criminal offences that charges would be withdrawmsentences reduced in
exchange for cooperation and assistaiic&ome collaborators would be deemed
to have combatant status: “armed collaboratorgalseknown to have assisted the
security forces in operations to capture suspeauntisveanted individuals, impose
closure and curfew, set up roadblocks and makestarf® Collaborators were

regularly armed by the Israeli security servites.

% Oxford Compact English Dictionary.

% J G Shields, “Charlemagne’s Crusaders: FrenchaBothtion in Arms, 1941-1945French
Cultural StudiesVol 18, No 1 (2007), pp 83-105.

36 Stanley Hoffman, “Collaborationism in France dgritWorld War 11", The Journal of Modern
History, Vol 40, No 3 (1968), pp 375-395 at 375.

%" Ron Dudai and Hilel Cohen, “Triangle of Betray@lollaborators and Transitional Justice in the
Israeli-Palestinian Conflict"Journal of Human Rightd/ol 6, No 1 (2007) pp 37 — 58 at 42.

%Y Yizhar Be'er and Saleh Abdel-Jawa@ollaborators in the Occupied Territories: HumangRis
Abuses and Violationgerusalem: B'Tselem, The Israeli Information @eribor Human Rights in the
Occupied Territories, 1994) available at:
www.btselem.org/Download/199401_Collaboration_SuaspeEng.doc.

% |pid at 16.

“lbid at 27.

“!bid at 31 to 36.
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37.In the present case, there has been no evidenae atcepted meaning of the
corresponding word or words in Bosnian / Croati&erbian or Kosovar Albanian

in Kosovo, Serbia or the area of the Former Yugoala

38.Jakup Krasniqgi, a KLA spokesman, described his tstdeding of the term as a
person who was actively recruited to work for therlSsecurity services or the
ranks of the Serb military or police forces, antemneed to the adoption of the
foreign word used in Norway or France after the dBecWorld Wart? His

understanding of the term would be one that coragrecombatants.

39.The ordinary meaning of the word “collaborator” mulserefore include both

civilians and combatants.

(a) Burden of Proof Remains on Prosecution to Provet thdack on
“Collaborators” amounts to attack on Civilians

40.If the term is used to mean both civilians and catabts, it is incumbent on the
Prosecution to prove not only that there was aachton collaborators, but also

that any such attack was actually against civiliatiser than combatants.

41.As the Trial Chamber pointed out limaj, the targeting of Kosovo Albanian
individuals believed to be, or suspected of, cafaking with the Serbian
authorities does not amount to an attempt to taxgstilian population as suéfl.
However, the Trial Chamber in that case then feth ierror by relying on Article
50 of Protocol | to conclude that because there d@sht about the status of
targeted collaborators, it was entitled to concltits collaborators were entitled

4

to civilian status? In doing so, the Trial Chamber reversed the applie burden

of proof. The Appeal Chamber Blaski' has confirmed that the approach adopted

by the Trial Chamber ihimaj was essentially wrong, stating that the imperative

“in case of doubt” in Article 50 is limited to thexpected conduct of a member of

the military. However, where the latter’s criminal responsibility at issue, the

425059:24 — 5050:11.
At §211.
44 At § 224,
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burden of proof as to whether a person is a civilr@sts on the Prosecutidn
Therefore, the burden of proof rests on the Prasatio prove that an attack on

collaborators was actually an attack on civiliansaithstanding Article 50.

(b)  The Prosecution’s Attempted Definition of Collabiors

42.Recognising that collaborators can include bothliains and combatants, the
Prosecution have attempted to argue that thosgedllg attacked by the KLA as
collaborators were civilians and have stretchedr tidefinition to cover an

extremely wide and diverse group.

43.The Prosecution fail to provide a definition of leblorator in the % Amended

Indictment other than stating that those targetecewivilian collaborators:

“The civilian population against whom the attackswdirected comprised ...
civiians perceived to be collaborating with thert®e or otherwise not
supporting the KLA.*

44.This is an essentially meaningless definition iattit fails to define civilian
collaborators with any specificity and falls fodl the requirement for specificity

in indictments.

45.A more extensive attempt at a definition is incldide the Prosecution Pre Trial

Brief. The definition set out therein includes:

45.1. Supporters of the LDK;

45.2. Individuals who had Serb friends;
45.3. Individuals who were suspected of cooperating witle Serbian
authorities;

45.4. Anybody who spoke or wrote anything critical of tEeA,

45.5. Kosovar Albanians who refused to join the KLA;
45.6. Anyone who had “put themselves in the service ef éhemyin one
way or anothet*’ and

“ Blaski: Appeals Chamber judgement, § 111.
4§15
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45.7. Kosovar Albanians who did not want to be controlbgdthe KLA but
who “just wanted to get on with their live&”

46.This attempted definition also is problematic imttht still includes those who
may be combatants and it also is impossibly vaggmin falling foul of the
requirements of specificity.

47.A further problem with attempting to prove that tkeA was attacking such a
wide, vague and loosely defined group is that gurees the Prosecution to
additionally prove that there was a generally atxmlefinition of collaborator
across the diverse range of individuals who waghktiing under the banner of the
KLA, which was also shared by Lahi Brahimaj.

(c) Burden on Prosecution to Prove that Measures agafisspected
Collaborators Were Unlawful

48.Furthermore, even where suspected collaborators biailian status, it is lawful
to take measures against them. For example, iawgul in accordance with
Articles 42 and 43 of the Fourth Geneva Convenind Article 5 of Protocol 1P
to detain civilians / protected persons who ar@scted of acts hostile to a party
to the conflict. It is therefore incumbent on theos$ecution to prove that

collaborators who were civilians were targetedrirualawful manner.

(d)  Attack on Collaborators Does Not Amount to Attack@ivilian Population

49.Finally, the Brahimaj Defence maintains that aackton collaborators does not
amount to an attack on a civilian population beeatalaborators do not amount
to an identifiable section of the population anel tkason for any attack would, by
definition, be because of their suspected or adtaatile acts rather than because
of their civilian status®

4" Emphasis in the original.

'8 66.

9 Set out below at § 74.

°0 Seelimaj Trial Chamber judgement, §§ 216 — 217.
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3. Elements of Individual Offences

(a) Persecution

50.The Tribunal has jurisdiction to consider the criragainst humanity of
persecution by virtue of Article 5(h) of the Sta&tufThe Tadic Trial Chamber
judgement set out the elements of persecutiontesdtcurrence of a persecutory
act or omission and a discriminatory basis for @gtor omission on one of the
listed grounds, specifically race, religion or fioB... [T]he persecutory act must
be intended to cause, and result in, an infringéroarman individual’'s enjoyment
of a basic or fundamental right. The notion of petgory act provides broad
coverage, including acts mentioned elsewhere irStatute as well as acts which,
although not in and of themselves inhumane, arsidered inhumane because of

the discriminatory grounds on which they are taken.

51.In the Kupreské judgement, the Trial Chamber set out the requiremef the
actus reusof persecution as “the gross or blatant denial, distriminatory
grounds, of a fundamental right, laid down in ingtional customary or treaty
law, reaching the same level of gravity as the m#oes prohibited in Article 5°
As further delineated by th&rnojelac Trial Chamber and accepted as the

preferred wording by thvocka Appeals Chamber:

“[Tlhe crime of persecution consists of an act anission which: 1)

discriminates in fact and which denies or infringg®n a fundamental right
laid down in international customary or treaty léthe actus reay and 2) was

carried out deliberately with the intention to distnate on one of the listed
grounds, specifically race, religion or politiceémens re”>>

52.The requirement of “discriminatory intent is whats the crime of persecution
apart from other Article 5 crimes against humahifyln addition to the specific

intent to commit the underlying act, the requisitgcriminatory intent consists of

L At § 715.

2 At § 621,

%3 Krnojelac Trial Chamber judgement, § 43tnojelac Appeals Chamber judgement, § 18%0cka
Appeals Chamber judgement, 88 319-320.

% Kordi¢ and Cerkedrial Chamber judgement, §§ 212.
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“specific intent to cause injury to a human beingcduuse he belongs to a
particular community or group” The accused “must consciously intend to
discriminate”. mere awareness that he is actin@ idiscriminatory manner is
insufficient®® The relevant grounds are limited to race, religiom politics:
Prosecutor v Tadi Trial Chamber judgement § 715. In order to show
discriminatory intent, the Prosecution must provésciiminatory intent
affirmatively for each act’ And whilst the required discriminatory intent “mbg
inferred from the context of the attack if it isbstantiated by the surrounding
circumstances of the crime”, it cannot be inferirenn the general discriminatory

nature of an attack characterised as a crime adainsanity aloné®

53.Equally, it is incumbent on the Prosecution to fgdbe discriminatory grounds.
In the present case, the Prosecution, at § 21eofFturth Amended Indictment,
alleges that the allegations of persecution wemanoitted “with the intent to
discriminate against the victims on the basis digi@us, political or racial
considerations, or a combination of these...” Thegat basis for discrimination
is not particularised further. However, at 8§ 15k Indictment, dealing with the
issue of widespread or systematic attack on aiaivipopulation, it is alleged that
the target was the Serb civilian population andiliaivs perceived to be
collaborating with the Serbs or otherwise not sufpg the KLA. By contrast, in
relation to individual counts within the Indictmeriiere are suggestions of other
discriminatory grounds, for example: Orthodox ornth@dic religion (Counts 23,
27, 29 and 31); Serb, Roma, Egyptian, Bosnian ontk®lzegrin race (Counts 23,
25 and 29); supporting the LDK political party (Qo83) and refusal to fight for
the KLA (Count 31).

54.1n the light of the broad definition of persecutidime Prosecution cannot rely on a
general charge of “persecution” but must chargéiqaar acts’ The indictment

must be sufficiently clear to enable the accusaghtierstand the nature and cause

**Blagki* Trial Chamber judgement, § 23Blaski’, Appeals Chamber judgement, § 16®rdi¢ and
CerkezAppeals chamber judgement, § 111.

*% Simic, Tadic and Zari@rial Chamber judgement, § Srdjanin Trial Chamber judement, § 996.
" Krnojelac Appeals Chamber judgement, § 184.

%8 Kvacka et a] Appeals Chamber judgement, § 366.

% Kuprest Trial Chamber judgement, § 626.
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of the charges brought against hiRrosecutor v Kanyabasfi! The principle of
legality mandates that the Prosecution chargequéati acts with sufficient detail
to enable the accused to fully prepare their deffhd general charge of
persecution would be inconsistent with the conaafptegality®® Further, the
status of persecution as a so-called “umbrella’meridoes not excuse the
Prosecution from specifically pleading the crimaisaterial aspects in the
indictment with the same detail as other criffé®ersecution cannot, because of
its nebulous character, be used as a catch-alyelf¥rMoreover, “[pJursuant to
elementary principles of criminal pleading, it istsufficient for an indictment to

charge a crime in generic terms. An indictment nalebte into particularse.55

55.1t is firstly submitted that if the Prosecution aeeking to allege that “perceived
collaboration” falls within the ground of politicaklief, this is insufficiently clear
from the Indictment. It would therefore be unfam the Defence to attempt to

divine a meaning behind the Prosecution’s useetdim.

56.Secondly, if, and insofar as the Trial Chamber alilbw, the Prosecution to argue
that individuals were targeted because they weodldioorators”, “collaboration”
does not fall within the three recognised grounds discrimination that the
Tribunal has jurisdiction to consider. As explorablove, it describes far too
broad a category of persons to properly be corsidakin to or synonymous with
“political opinion.” In particular, there is theimer difficulty that if the ground of
discrimination alleged is collaborationism, thistraduces an unworkable
distinction in that it is impossible to distinguibktween those targeted because of
their religion, ethnicity or political view and tee targeted because of their

participation in hostilities or acts hostile toary to the conflict.

(b) Murder

% Decision on Defence Preliminary Motion for Defeirtghe Form of the Indictment ICTR, 31 May
2000, § 5.1.

®1 Kupreski Trial Chamber judgement, § 626.

°2 Ibid at § 626.

%3 Kupreski Appeals Chamber judgement, § 98.

®* Ibid at § 98.

®® |bid at § 98.
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57.The elements of the crime of murder under Articlan® Article 5 of the statute
are identical, subject to the respective jurisdiudl requirement® It is necessary
to prove the death of a victim, that the death thasresult of an act or omission
of the accused and that the act or omission wasritted with intent to kill, or in
the knowledge that death was a probable consequent® act or omissiof!.
Although there is no strict requirement that thievant body be recovered, death
can be established provided that it is the onlgwoeable inference available from

the evidencé®

58.The mens rearequired is intent to kill or, in the absence okls intent, the
knowledge that death was a probable consequendheofict or omissioft,

Knowledge of death as a possible consequencetiffizient.”

(c) Imprisonment

59.The requirements for detention in an internal dohfh accordance with Protocol
Il are relatively few compared to under the lawrgérnational armed conflict and

are set out in Article 5 of that Convention. Sedher below at 8§ 74.

60.However, it is the position of the Defence for Larahimaj that the Tribunal
does not have jurisdiction to consider th®wime against humanityof
imprisonment. The Tribunal does, however, havesgliction for thewar crimeof

imprisonment where committed in ariernationalarmed conflict.

61.The statute of the Tribunal purports, at Article)5(to give jurisdiction for the
crime against humanity of imprisonment “when conbeditin armed conflict,

whether in international or internal in character.”

% Kordi¢ and Cerkez Trial Chamber judgement, §§ 229, 233 and 2Bfjanin Trial Chamber
judgement, § 380Strugar Trial Chamber judgement, 8 236yi¢ Trial Chamber judgement § 345,
Marti¢ Trial Chamber judgement, § 58.

®7 Kvacka et a] Appeals Chamber judgement, § 261.

% |hid at § 260,Brdanin Trial Chamber judgement, 88 383 to 38&nojelac Trial Chamber
judgement, 88 326 to 32Narti¢ Trial Chamber judgement, § 59.

% Strugar Trial Chamber judgement, §§ 235 to 2R@naj Trial Chamber judgement § 24Marti¢
Trial Chamber judgement, § 60.

O strugarTrial judgement, § 236Vlarti¢ Trial Chamber judgement, § 60.
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62.In passing the resolution that created the Statthe Tribunal, the UN Security
Council was not acting as an international legislabut was giving jurisdiction to
the Tribunal to consider international crimes thia-existed at that time. This can
be contrasted with the Rome Statute for the Intenal Criminal Court (“ICC"),
which, by consent of its signatories, specifiesitmttal crimes against humanity
not contained in previous formulations such as éhérced disappearance of
person§® and aparthei@ However, the ICC only has jurisdiction over crimes

committedafter the entry into force of the statuté.

63.UNSC resolution 827 of 1993 enacted the Statutehef Tribunal. The same
resolution approved the report of the UN Secre@eyeral S/25704 and adopted
the draft Statute that was annexed to the réfditis report states clearly:

“29. It should be pointed out that, in assigninghte International Tribunal the
task of prosecuting persons responsible for senmlations of international

humanitarian law, the Security Council would notdpeating or purporting to

“legislate” that law. Rather, the Internationalbtmal would have the task of
applying existing international humanitarian laf.”

And

“34. In the view of the Secretary-General, the mapion of the principle
nullum crimen sine legeequires that the international tribunal shoulglgp
rules of international humanitarian law which areyénd doubt part of
customary law so that the problem of adherenceoofesbut not all states to
specific conventions does not arise. This wouldeappto be particularly
important in the context of an international triburprosecuting persons
responsible for serious violations of internationalimanitarian law.
(Emphasis in the original.)

64.The Secretary General's explanation for applyingrimational humanitarian law

to both international and internal armed conflistss expressed as follows:

™ Article 7(i).
2 Article 7()).
"3 Article 11.
" Article 2.
S At page 8.
8 At page 9.
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“Crimes against humanity are aimed at any civilipopulation and are
prohibited regardless of whether they are committeéin armed conflict,
international or internal in charactef.(Footnote in the original omitted.)

65. As authority for this proposition, the report reéat to footnote 9, which read as

follows:

“9f In this context, it is to be noted that theeimational Court of Justice
has recognised that the prohibitions containechéndommon article 3 of the
1949 Geneva Conventions are based on ‘elementansiderations of
humanity’ and cannot be breached in an armed @bnifase concerning
Military and Paramilitary Activities in and againblicaragua (Nicaragua v
United States of America) Judgement of 27 June 188& Reports 1986p
114."® (Emphasis in the original.)

66.Common Article 3 of the Geneva Conventions requicgstain minimum
conditions in cases of armed conflict not of areinational character but the
prohibition of imprisonment of civilians is not ilicled. The reference therefore

provides no support for the proposition in the répo

67.An important source of international humanitariamw Iwas the Charter of the
International Military Tribunal of 8 August 1948 Article 6(c) defined crimes

against humanity as follows:

“(c) CRIMES AGAINST HUMANITY: namely, murder, exterination,

enslavement, deportation, and other inhumane amtsmitted against any
civilian population, before or during the war; oerpecutions on political,
racial or religious grounds in execution of or ionoection with any crime
within the jurisdiction of the Tribunal, whether oot in violation of the
domestic law of the country where perpetrated.”

68. There is no mention of imprisonment.

69.Subsequently, the UN General Assembly tasked therriational Law

Commission (“ILC”) both to formulate the principlesf international law

"Page 13, § 47.

8 page 35.

" The Agreement for the Prosecution and PunishmtieoMajor War Criminals of the European
Axis, signed at London on 8 August 1945. Unitedidia Treaty Series Vol 82 No 251.
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recognised by the Charter of the Nuremburg Tribiinahd to promote the

progressive development and codification of intéomel law®*

70.In 1950, the ILC provided a report to the UNGA #dad “Principles of
International Law Recognised by the Charter of Neemburg Tribunal and the
Judgement of the Tribunal. This stated the follayin

“Principle VI. The crimes hereinafter set out atenighable as crimes under
international law:

c. Crimes Against Humanity

Murder, extermination, enslavement, deportation ahér inhuman acts done
against any civilian population, or persecutiongoiitical, racial or religious

grounds, such as when acts are done or such paosecare carried on in
execution of or in connexion with any crime agapesace or any war crime.”

71.The ILC only arrived at a definition and contentxomes against humanity for a
Draft Code of Crimes in 1996. However, the defontipost-dated and borrowed
from the definition contained in Article 5 of thé¢aBute of the Tribunal. At no
point prior to 1996 did any of the draft definitomf crimes against humanity

proposed by the ILC include arbitrary imprisonment.

72.Equally, although the Geneva Conventions prohilmprisonment of protected
persons in international armed conflict unlessatertonditions are met (see Arts
42 and 43 Geneva Convention V), only common Aeti@ has relevance for
internal armed conflict. It is also odd that whilee Tribunal has borrowed the
definition of “imprisonment” from the Geneva Convens, the formulation of
“imprisonment” for the crime against humanity puredly applies in potentially
far wider situations as there is no requirementafoarmed conflictProsecutor v

Kordi¢ andCerkezappeal, § 115.

73.Protocol 1l to the Geneva Conventions of 1977, Wwhias a higher threshold of
applicability than common Article 3 in that it raggs the dissident or organised

armed groups to be under responsible command aexetaise such control over

8 UNGA resolution 177, 21 November 1947.
81 UNGA resolution 174, 21 November 1947.
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part of its territory as to enable them to carry swstained and concerted military
operations and to implement that prototoldoes not specifically prohibit
imprisonment. By contrast, it does explicitly proiithe forced movement of

civilians®3

74.Rather, Article 5 regulates the conditions of daten thereby implicitly

accepting that imprisonment alone did not amousat ¢dme against humanity:

Art 5. Persons whose liberty has been restricted

1. In addition to the provisions of Article 4 thellbwing provisions shall be
respected as a minimum with regard to persons d&prof their liberty for
reasons related to the armed conflict, whether #reyinterned or detained,;
(a) the wounded and the sick shall be treated aordance with Article 7;
(b) the persons referred to in this paragraph shalthe same extent as the
local civilian population, be provided with food camlrinking water and be
afforded safeguards as regards health and hygiethg@mtection against the
rigours of the climate and the dangers of the armeahflict;
(c) they shall be allowed to receive individual aollective relief;
(d) they shall be allowed to practise their religiand, if requested and
appropriate, to receive spiritual assistance fra@rs@ns, such as chaplains,
performing religious functions;

(e) they shall, if made to work, have the benefimorking conditions and
safeguards similar to those enjoyed by the localili@n population.

2. Those who are responsible for the internmerdedention of the persons
referred to in paragraph 1 shall also, within thmeits of their capabilities,
respect the following provisions relating to such ergons:
(a) except when men and women of a family are aoccodated together,
women shall be held in quarters separated frometlaismen and shall be
under the immediate supervision of women,;

(b) they shall be allowed to send and receiveretmd cards, the number of
which may be limited by competent authority if iteeins necessary;
(c) places of internment and detention shall nolibbated close to the combat
zone. The persons referred to in paragraph 1 $leakvacuated when the
places where they are interned or detained becamicydarly exposed to
danger arising out of the armed conflict, if the4acuation can be carried out
under adequate conditions of safety;

(d) they shall have the benefit of medical exanimes;

(e) their physical or mental health and integritglsnot be endangered by any
unjustified act or omission. Accordingly, it is pibited to subject the persons
described in this Article to any medical procedwigich is not indicated by
the state of health of the person concerned, andhwh not consistent with

82 Article 1.
8 Article 17.
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the generally accepted medical standards appliéeéopersons under similar
medical circumstances.

3. Persons who are not covered by paragraph 1 bhise liberty has been
restricted in any way whatsoever for reasons relate the armed conflict
shall be treated humanely in accordance with Aetiéland with paragraphs 1
(@), (c) and (d), and 2 (b) of this Article.

4. If it is decided to release persons deprivedthdir liberty, necessary
measures to ensure their safety shall be taken hbget so deciding.”
(Emphasis added.)

75.1t is therefore difficult to consider how the lawarmed conflict provides support
for the crime of imprisonment existing as a cringaiast humanity as at the date
of implementation of the Statute. Protocol Il fudantally conflicts with cases
such asNtagerura et alin the ICTR: See § 70Atagerurapurports to establish
that detention in breach of certain proceduraltsghuch as being informed of the
reasons for the arrest, amount to a crime agaunsiahity. As can be seen from

the above, Protocol Il requires no such thing.

76.Equally, although arbitrary imprisonment is prokgloi by numerous human rights
instruments such as the European Convention on HuRmhts and the
International Covenant on Civil and Political Righ{tICCPR”), this alone is not
sufficient to render imprisonment of civilians ance against humanity. It should
be noted in particular that the prohibition on &ebly imprisonment can be
derogated from in accordance with Article 4 of IGCFAs such, it is the only
crime against humanity contained in the Statuté ithéounded on a right subject

to derogation.

77.Because of these reasons, it is submitted that Tileunal does not have
jurisdiction to consider the crime against humawoitymprisonment because that
offence was not recognised as at the date of emattof the Statute by the

Security Council.

(d)  Torture
78.The Trial Chamber ifProsecutor v Kunarac et adlummarised the definition of
torture as the infliction, by act or omission, efvere pain and suffering, whether
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physical or mental, intentionally and with the aiihobtaining information or a
confession, or at punishing, intimidating or coegcthe victim or a third person,
or at discriminating, on any ground, against theini of a third persorf* What
constitutes severe pain and suffering is a factifipeinquiry and existing
jurisprudence has not determined the absolute deagfrpain necessary for an act
to qualify as tortur€® Nonetheless, the severity threshold at least resjtthat
“only acts of substantial gravity may be considkem® be torture; therefore,
‘[n]either interrogation by itself, nor minor comtg@t for the physical integrity of

the victim, satisfies this requirement®”
79.The intent required is to cause severe pain oresuff, whether physical or
mental, to the victim in pursuance of one of thehrited purposes of the crime

of torture®’

(e) Other Inhumane Acts

80.The Trial Chamber ifordi¢ and Cerkezstated that the crime of other inhumane
acts is a residual category that encompasses attgrthat are not specifically
enumerated® However, the acts alleged must be of similar gyato the other
acts listed in the preceding subparagraphs of l&ricof the Statute and must in
fact cause injury in terms of physical or menta¢grity, health or human dignity:
Tadi¢ Trial Chamber Judgement, 8 729. The victim mustehsuffered serious
bodily or mental harm (assessed on a case-by-Gess) as a result of an act or
omission of the accused or his subordinate andatteised must have been
motivated by the intent to inflict serious bodily mental harm on the victim:
Kordi¢ and CerkezAppeals Chamber judgement, § 117. The requisiges rea
necessitates that the perpetrator intended tocinélerious physical or mental
suffering or to commit a serious attack on the humignity of the victim, or that

the perpetrator acted or failed to act with knowkedhat his act or omission was

8 Judgement of the 22 February 2001, § 497, confirmyeAppeals Chamber 12 June 2002, §§ 146 to
148.

8 Brganin Trial Chamber judgement, § 48Brdanin Appeals Chamber judgement, § 2daletili¢

and Martinové Appeal judgement, § 299.

% Simi: et al Trial Chamber judgement, § 80.

87 Kunarac et al Appeals Chamber judgement, § 153.

8 Trial Chamber judgement, 26 February 2001, § 2@rmed by the Appeals Chamber, 17
December 2004 § 117.
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likely to cause such suffering or amount to a seviattack on the human dignity

of the victim®®

B. War Crimes

1. Murder

81.As set out above, the Tribunal has establishedtiiestctus reaandmens redor
the underlying offence of murder are identicalspective of whether the offence
is charged under Article 3 or Article 5 of the &taf® Additionally, under Article

3, the victim must have been a person taking nieepart in the hostilitied"
2. Torture

82.Like the underlying offence of murder, it is alsettked that the definition of
torture is the same regardless of the article efStatute under which the accused

is charged?

3. Cruel Treatment

83.The war crime of cruel treatment under Article 3tloé Statute is an intentional
act or omission that causes serious mental or palysuffering or injury or
constitutes a serious attack on human dignity wisatommitted against a person
taking no active part in the hostiliti€The mens reaequired for cruel treatment
consists of direct intent to commit cruel treatmemtindirect intent consisting of
acting or failing to act with knowledge that crueéatment was a probable

consequence of the act or omission.

8 Blagojevi: and Joké Trial Chamber judgement, § 628.

% Kordi¢ and Cerkez Trial Chamber judgement, §§ 229, 233 and 2Bfanin Trial Chamber
judgement, § 380Strugar Trial Chamber judgement, 8§ 236yié¢ Trial Chamber judgement § 345,
Marti¢ Trial Chamber judgement, § 58.

%1 Kordi¢ and CerkezAppeals Chamber judgement, § 233.

92 Brdanin Trial Chamber judgement, § 48rnojelac Trial Chamber judgement §, 17BurndZija
Trial Chamber judgement, § 139.

% Blaski: Appeal Chamber judgement, § 535maj et al Trial Chamber judgement, § 23%trugar
Trial Chamber judgement, § 261.

% Limaj et alTrial Chamber judgement, § 231.
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84.Whether particular conduct constitutes cruel treatims a question of fact to be
determined on a case-by-case b&sEhe Trial Chamber ihimaj et al concluded
that, in the circumstances of that case, unlawditse, unlawful detention for
prolonged periods of time and interrogation did astount to a serious attack on
human dignity within the meaning of cruel treatmemtder Article 3 of the
Statute?®

% Ibid at § 232.
% Limaj et alTrial Chamber judgement, § 232.
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VI. COUNTS 27 AND 28

A. Introduction

85.The Prosecution allege that Witness 6 was stopped A soldiers, taken to
Jabllanicé and severely beaten on or about theuh® 1998. Thereafter, it is
alleged that he was detained there until around2&duly 1998 and during that

time KLA soldiers including Lahi Brahimaj regularbeat him with baseball bats.

B. Witness 6 Not Credible

86.Witness 6 is the alleged victim of the crimes alégn counts 27 and 28 and the
main witness for counts 27 to 32. The Tribunal ngited to scrutinise his
testimony carefully because it demonstrates in reetyaof ways that he is not
credible. See further below at 88 149 to 160 ar@tha97.

1. “There Will Be Bloodshed Because of This Car”

87.Witness 6 demonstrated a “blood feud” against NaBnahimaj and he
demonstrated a number of motives to exaggeratelianagainst the Brahimaj
family in his testimony. He demonstrated particudanimosity towards Nazmi
Brahimaj, a brother of Lahi Brahimaj. Witness 6 hau expensive Mercedes,
valued by him at 30,000.00 Swiss Fraftan enormous amount for a person who
claimed that he was not wealfflyand was a farméf. He also had a pistdf°
When these were requisitioned or confiscated bynNd&rahimaj, together with
his identity card, driver's licence and wallet, aecepted that he was angfy.
However, when Nazmi Brahimaj refused to returngossessions to him on his
release, Witness 6 threatened: “there will be dbed because of this caf?

This is a clear declaration of the start of a bléaa against the Brahimaj family

%7 5378:13.

% 5378:25.

9 5352:5,
1005194:17.
1015378:16; 5379:7.
1025756:5.
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89.Moreover, there are indications from his eviderzd Witness 6 was motivated to

testify, at least in part, by a desire for monetemynpensation. At the end of his
testimony, Witness 6 specifically asked to raiseadter with the Trial Chamb&f

and, when permitted to do so, asked where he siseelki compensatidfi’

90.The witness’s grievance over the loss of his cduiither evidenced by the fact
that when Witness 6 was allowed to return homeyais the loss of hisar that
constituted his primary gripe, not the four-weelstained beating with baseball
bats that he claims to have suffered. Rather tlmanp&ining about the alleged
systematic beating, he complained only about tles lof his car. This further
suggests his claimed mistreatment was either gntiadricated or substantially

less severe than claimed.

91.When Witness 6’s hostile predisposition towards Brahimaj family and the
KLA are taken together with the numerous inconsisies in his evidence set out
below, it is submitted that the only conclusionttban be drawn is that Witness 6

is not credible because he was motivated by aele#iier than to tell the truth

2. Witness 6’s Relations with the Security Services

1035263:0.
1045263:25 — 5264:5.
1055208:5.
106 5403:1.
107 5403:5.
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92.Witness 6’'s story of his relations with the Serbi&ecurity Services is
fundamentally improbable and the only safe conolushat can be drawn is that

he was not being truthful.

93.Following Witness 6's departure from Jabllanicé, baid he met Sretan
Camovi, ' the Head of Serbian State Security, in Hotel Ragtr Gjakova'®®
Sretan Camovi and Witness 6 had known each other for some 26syaathat

time!*°

and Camowi apparently already knew that Witness 6 had been in
Jabllanicé. Asked what he had said to Camhavihen he found him drinking

coffee in Hotel Pastrik, Witness 6 replied:

“Nothing. He asked me, How was it in JabllanicEfbld him that they took
away my papers, and then he told me, come tomorboivg the necessary
documents and you will get a copy of new papérs.”

Witness 6 also saw a police officer called PavleiZshortly after his release
who asked him how it was in Jabllani¢@.Witness 6 further said that he also
discussed events with another police officer caft@dkan Kugi"*® It was
therefore certain, according to Witness 6, that3beb authorities were aware that
he had been in Jabllanicé.

94. Jabllanicé at that time was a KLA stronghold, diésct by Serbian officials as a
no-go area for at least two years by that poinl®98'** According to D81,
between 25 July (the very day when Witness 6 lafilldnicé) and 6 August,
Serbian JSO units, supported by VJ, were engaged nmassive push along a
number of strategic axes, including Gllogjan vi#amp Jabllanicé villagE:> This

offensive resulted in widespread arrests, detestiomterrogations and torture

1985301.7.

1995301:15.

1195301:1.

1115302:5.

1125304:18 — 5305:7.

1135354:22.

114 See, e.g. 92ter Statement of Zoran Stijovic, a23. “Starting in 1996, the KLA had a visible
presence in Jablanica in the form of guards, cheickp and the imposition of a kind of curfew. The
MUP avoided entering the area and moving throughhieir presence was tolerated and armed clashes
with the KLA members were avoided.”

1154654,
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throughout that period as the Serb Authorities Bbtg obtain any information to

use against the KLA.

95. Zoran Stijove, then head of the analytical department of the FADiBtina Centre,
confirmed that if any person claimed to have beetaided in Jabllanicé and to
have been beaten and to have seen others detaiddaeaten and killed, that is
something that would definitely have been taken mawstatement form by the
RDB. ' Mr Stijovi¢ further confirmed that he would have been condugtieout
the plan to attack Jabllanicé at the beginning ogust 1998. In other words, if
what Witness 6 claimed to have happened was thiwiould have been vitally

important intelligence for those Serb forces at gaaticular time.

96.1n all these circumstances, it is unthinkable thathead of Serbian State Security
in Gjakova, even in a supposedly chance encouritarWitness 6, knowing that
he had come directly from Jabllanicé at such aiakuame, would not have
sought to obtain from him every scrap of informatiabout numbers of KLA

soldiers, their weaponry, commanders, defenceatitots and resources.

97.1f Witness 6 is to be believed, the Serbs wereimterested in any information he
might be in a position to provide. Further, it @sfbelief that the Serb Authorities
would have been indifferent to the fate of a fell@erb police officer, Nenad

Remistar who, by the time of Witness 6’s releasss wresumably still missing.

98.Witness 6's reasons why the Serbs were not inttast the information that he
might have possessed are particularly unconvindiigness 6 initially claimed
that Sretan Camo¥iknew every detail and the names of geoplethere better
than Witness 6 di” When pressed on this in cross-examination, Witeethen
changed his story, denying that he had said thestpitk it clearly being on the
record, and instead claiming that Candow fact knew theerrain andvillages

better'*® Witness 6's claim that Camavdid not ask and was not interested in the

1169247:7 — 9247:25.
1175305:22 — 5305:25.
1185307:11 — 5307:14.
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alleged torture and crimes committed by the Kt%As simply incredible. Witness
6 also claimed that the reason that he did nothellSUP anything was that “the
war started and | did not have time to tell themtaimg”.*?° This was despite the
fact that he personally went to the offices of 8P to apply for a driving licence
and identification card two days lat€rand yet did not report anythiféf His

explanation for not reporting matters then was ttiadse were only women that

were working in those offices. There were not affic™?®

99.Witness 6 claims that the first statement thatdeeghe Serb authorities about the
alleged offences was as late as 2006 when he wehetSUP in Jagodina, Serbia
and was required to make a sworn statertférte denied that he was in the pay
of the Serb authorities but was not able to offgy ather explanation as to why
they were apparently only first interested in tgken statement from him some

eight years after the events in quesfioh.

100. In the circumstances, Witness 6’s story of his tietes with the Serbian
Security Services is fundamentally implausible. Ty inference that can be
drawn is that it is an untruthful account. Furthere, it is no part of the Defence
function to explain why a witness may be motivatedie, distort or exaggerate.
In the overall context of this particular witnes®ackground and conduct, the
Brahimaj Defence submits it is for the Prosecutiorsatisfy the Trial Chamber
beyond a reasonable doubt that he is not stilhengay of the Serbian “Gjakova
Headquarters” in Jagodina; that he is not lyingutlvehat, if anything, he said to
the Serb authorities in Gjakova in 1998; and that i not motivated by
considerations of personal financial gain or by ¢oee of the blood feud in his

evidence concerning Lahi Brahimaj and the KLA bekgain Jabllanicé.

1195703:23 — 5703:25, 5308:16 — 5308:18, 5708:2109%7 5709:8 — 5709:13.
120 .
5310:7.
1215309:17 — 5309:20.
1225310:2.
1235309:23.
1245077:17 — 5277:25.
1255314:12.
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3. Problems With Witness 6’s Purported ldentifications

101. Witness 6 purported to identify a number of allegedpetrators and alleged
victims who were in the barracks in Jabllanicé. ldger, these require careful

examination.

102. Witness 6 testified that he did not know Lahi Brahj, Nazmi Brahimaj or
the person he referred to as “Hamz” during the tohenis alleged detention:
“After | was released, | wanted to find out theianmes. | knew them by

appearance.” He said they never introduced themsébd hint->

103. Witness 6 identified Nazmi Brahim%ﬁ? who he described as the “deputy
commander*?® as the person responsible for beatings in theablesr However,
this cannot necessarily be considered a relialdatification: Witness 6 could
equally have read this information from the twocgie of paper given to him on
his release, and which he kept, that were signé&hztni Brahimaj, Deputy
Commander° This can be compared with, in particular, Witnégseing unable
to identify the main command&t any other commanders and, most significantly,

whether Lahi Brahimaj was a commander at Jabllafiicé

104. Witness 6 claims also to have identified one of #ileged victims, Pal
Krasniqi'*? However, this is the only alleged victim he wadeatn identify*3
Even when he was specifically given the name oflaraalleged victim named in

the Indictment, Skender Kugi, he said that he ditl recognise it>* Nor did

Witness 6 recollect or have any knowledge abouemsgn called Naser Lika,
another alleged victim, despite being shown higgir@aph and prompted with his
name™® There is an obvious explanation as to why Witr@sgas able to name

Pal Krasnigi. Witness 6 stated that, after the warinvestigative judge asked him

1265218:5 — 5218:11.

127 For example: 5208:24, 5211:3, 5219:13, 5380:21.

128 5245:20.

1295254:17 — 5254:22, 5380:11 and P335.

1305245:25,

Bl5245:14.

1325233:1.

1335237:13.

1345368:22.

1355368:3, 5382:1 — 5282:18ee Haverinen at 6342:10-23; 6344:2 — 6.
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about Pal Krasnigi® and in consequence Witness 6 had visited the Kpasn
family and Pal Krasnigi's mother and fath&f.The evidence of Ded Krasnigi
confirms this™® In particular, Witness 6 stated that at the Misithe Krasnigi
family home, he was even shown t@mephotographof Pal Krasnigi that the
OTP later used when asking Witness 6 to identify. 1 The worthlessness of
this “identification procedure” is demonstrated liye fact that when the
Prosecution showed Witness 6 the photograph intcthe words “Pal Krasnigi”

were clearly written on the photograph for Witnéss read:*°

105. Witness 6 also claimed that a person called “HamahBnaj” was responsible
for beatings at the barracks. However, when attempting to identify Hamz
Brahimaj, Witness 6 misidentified him; the photo $sd was of “Hamz” was
actually somebody called “Myftat*? Again, this misidentification is explained
by Witness 6’s subsequent visit to Ded Krasniqid Be&asnigi gave evidence that
he had visited Jabllanicé and spoken to somebdthdddamz who he knew from

143

before.™ The evidence records that Witness 6 and Ded Kgasiaid previously

discussed a person called “Hamz” when they met etwr™**

106. A further concern is raised by the fact that Wimds was present when
investigators of the OTP interviewdjjjjlifertwss 7, including where the
latter described commanders present in Jablldfiicélthough Witness 7
apparently described a “commander Maxhupi” in histér statement, great
caution should be used before relying on this asviging any form of
corroboration. Witness 7 is deceased and has nenh beoss-examined.
Furthermore, Prosecution investigators appear e falowed particularly poor

procedure, specifically prompting other witnessé®walso visited Jabllanicé by

1365251:12.

1875250:25.

138 4790:9.

1394249:11 — 4249:15.

1405248:2 — 5248:5.

1415208:24, 5209:9.

142 seePekka Haverinen at 6344:22 — 6345:7; 6347:1 — @B47:
M3 4777:2 — 4777:10.

144 4794:6 — 4794:9.

145 See92quater Statement of Witness 7, cover page: “Names gietbons present ... [Witness 6] Son
of witness.”

Case Number IT-04-84-T 33 14 January 2008
Brahimaj Defence Final Trial Brief

27143



giving them the name “Maxhupi” (eg, Witness 16).wéwer, Witness 16 gave
evidence that he had only heard the nantesequento visiting Jabllanicé:*®

107. The Brahimaj Defence adopts and incorporates bgreate the arguments

advanced by the Balaj Defence in connection wighfdilure of OTP investigators
to follow their own guidelines on procedures tofdéowed with photoboards and
other identification techniques. In particulare tddmitted failures by investigator
Pekka Haverinen to follow those procedures fallelishort of attempted witness

manipulation*’

4. Witness 6’s Injuries Inconsistent with Seriousnafsisis Alleged Mistreatment

108. Witness 6 claims that when he first arrived athiheracks, he was beaten with

a baseball bat® by Nazmi Brahimaj*® giving him fractures and bruisé%and

causing him to lose consciousnéss.

109. Witness 6 also claims that thereafter, for a pedabtbur weeks, on a regular

basi$®? he was beaten and tortutetivith baseball bats and fists. “For two weeks
I didn’t know much of myself, | didn’t know whereyniace was, where my neck
was. | was all swollen up because of the beatirgslt is submitted that this part

of his story is not consistent with the recordrgfifies sustained.

110. Witness 7, who visited Witness 6 and spent two fiauith him during the

period he was at the barracks, makes no menticangfvisible injuries in his
statement admitted pursuant to Ruleq@&er™>> Equally, Witness 6'JJjjife.

Witness 23 who visited him at the same time, stéted although he had lost

156

weight!*® she could not see any visible injuries at thaetith Further, even after

146 92 bis Statement 21 April 2007, § 18.
147 Seeparagraphs 104 and 105 above.
1485210:5.

1495209:23.

1505210:8.

1515209:25, 5324:109.

1525218:4.

1535217:11 - 5217:14.

1545220:6.

155 92quaterStatement 28 April 2004.
156 10551:9 — 10551:11.
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Witness 6’s return home, the emphasis of the datsmni provided byjjjjilfe was
that he had lost a lot of weidht although|je did state that his body was

bruised'™®

o
D:

5. No Explanation for Witness 6’s Alleged Change afcGmstances

113. A further factor that is more consistent with aalased beating, rather than
serious, consistent, sustained and systematicigeaier a period of four weeks is
Witness 6’s inability to give any reasons whatsodee the apparent change in
the conditions in which he claims he was held. élimlence was that after four
weeks, he was suddenly free to move around the omeadtside the barrack&!
where one could see around for several thousandesfétwhere, to external
appearances, he was wandering around the yard asding dishe$>® He was

free to move around both the barracks and the mweaalod even had the

157 10550:17.

158 10551:14 — 10551:18.
159 10559:17.

160 p336,

1615231:5, 5232:4.
1625341:5.

1635391:11.
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opportunity to escape or leave of his own acéBtthut did not:®® When asked to
explain what had caused this fundamental change@fmstances, Witness 6 was
unable to do s&° When asked if it was because he was able to dffitkess 6
replied that he was ndt’ It is submitted that this again is evidence of
untruthfulness about a four-week period of susthimeistreatment and an
indication that, while he may indeed have beenidethinitially as a suspected

collaborator, he may well have gained relativedmae after only a day or two.

114. Other evidence supports the indication that Witreessd the freedom of the
barracks for a much longer period than the two wdwk suggests. Witness 7’s
witness statement admitted pursuant to Rulgu@ier states that 13 da¥f§ after
Witness 6 disappeared, a commander at the barrafiksed him permission to
visit Witness 6-°° Over the subsequent days, Witne<} GG
I /o told him that Witness 6 was working in theckién and serving
food!’* He also expressed surprise that Witness 7 hadewn allowed to visit
Witness 6. This account indicates a further conflich the evidence of Witness 6

and suggests that his mistreatment did not laghifour weeks as claimed.

6. Improbability of Systemisation of Mistreatment fdne Person

115. Furthermore, according to Witness 6’s own story,tf@ vast majority of the
period he was at the barracks, he was the onlyppetstained there. For the KLA
in Jabllanicé to have had such a system of regudrsustained mistreatment over
four weeks for a person who was immediately aftetdeagiven the freedom to
leave or wander around the barracks, includingymedbly access to weaponry,
allowed to receive visitors from his family anddatto return home, seems

fundamentally improbable.

1645349:22.
1655243:3.
1665241:19, 5242:3.
1875242:7.

168 § 19

169 § 23

170 § 27

171 § 28
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116. Nor is it clearwhy Witness 6 might have been beaten so severelyoftors.
In evidence, he stated that on Fist night he was accused of being a spy and
asked question$? but he put forward no reason for any alleged meat
thereafter and never claimed to have been askedfattyer questions. This

suggests that he may have been questioned orrghddly and not thereafter.

117. A more likely scenario is that Witness 6 was reegito prove his loyalty by
making a positive contribution to life in the barka, such as by washing up,
rather than being subjected to a regime which wdalde occupied substantial
time and resources of a guerrilla organisation vaerstretched resources and

which was focused on defending itself from Serbckis.

7. Withess 6 As Inaccurate Historian

118. Serious inconsistencies in the details of Witnéss@idence indicate that he

is an inaccurate historian.

119. Witness 6 claimed first that he could not tell deym night'”® In an attempt
to justify this unlikely claim, he stated that tndow was barred with wooden
planks!’*that the planks were covered with another co(&that he never needed
to go out to the toilet because he was not givephamg to eat or drink*’® and
that his watch was taken awdy. This conflicts with other testimony from
Witness 6. At one point he stated that the Bosalath 3 Montenegrins who he
claims were present were taken awayabout 10:00 pnt’® In relation to the
provision of food and drink, Witness 6 later chahgkis testimony. He
subsequently stated that he was brought watefan aut it was dirty and not in a
proper glasé.79 He also said that he was given bread on a daﬂy’sbaﬁ After

initially denying that he was given salami, breadl @eans as recorded in his

1725400:13.
1735325:14.
174 5325:20.
1755326:14.
1765326:11.
17715326:24.
1785230:22.
1795327:7.

1805327:21.
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2006 statement to the SUP,on being questioned by Judge Orie, Witness 6 first
said that he had been given bread and marmafaded then that he was given
bread and beart&

120. In relation to identifying Nazmi Brahimaj and LaBrahimaj, Witness 6 first
said that he had segicturesof them and found out their nant&8Immediately

after giving that answer, Witness 6 then denieéhgggictures of them®®

121. Similarly, when questioned by the Prosecution abbetphrase “[h]is release
is conditional. If the mistake is repeated the aedyWitness 6] will face criminal
charges” contained in the document given to hirrhisnreleasé® his response
was not credible. He claimed that this meant tkeashould “not go to Gjakove for
personal reasons® This makes no sense. It is much more likely thagfierred

to the act of carrying a weapon when not a memb#reoKLA.
122. These are not the hallmarks of a truthful or adeunéstorian.

C. Requirement for Corroboration

123. Considering Witness 6’s strong motive to testifisédy against the Brahimaj
family, combined with the numerous inconsistenéiesis story, it is submitted
that in order for the Tribunal to rely on his evide, it should, at the very least, be

corroborated by independent and credible testint&hiowever, although there

1815327:22 — 5328:2.

1825329:6.

1835329:7.

184 5295:21.

1%55296:21, 5297:16.

186 p33s,

1875255:17.

188 | imaj et al Trial Chamber judgement, § 21: “In some cases onlywitness has given evidence on
a fact material to this case. Of course, the testyrof a single witness on a material fact does aot
matter of law, require corroboration. Neverthelésfias been the approach of the Chamber that any
such evidence required particularly cautious seyutiefore the Chamber placed reliance upon it.”
Kordi¢ and CerkeZAppeals Chamber judgement, § 274: “The Appealsniltea has consistently held
that the corroboration of evidence is not a legauirement, but rather concerns the weight to be
attached to evidence. IIKuprest et al the Appeals Chamber emphasized that a Trial Charisb
required to provide a fully reasoned opinion, anmat twhere a finding of guilt was made in a case on
the basis of identification evidence given by agnwitness under difficult circumstances, the Tria
Chamber must be especially rigorous in the disaharfgthat obligation. A Trial Chamber may thus
convict an accused on the basis of a single witredd®ugh such evidence must be assessed with the
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is evidence that Witness 6 was arrested and may Ihaen present at the barracks
for a period of approximately 6 weeks, there arewitmesses who corroborate
what transpired during that period. Furthermorerehare no contemporaneous
records made by Witness 6 whatsoever, such asaat riepthe police about his

alleged mistreatment.

D. Crimes Against Humanity

1. Witness 6 Not Civilian

124. Itis submitted that the Prosecution have not shthaih Witness 6 is a civilian
for the purposes of crimes against humanity. Asgin § 0, it is a requirement
that, in addition to forming part of a widespreadsystematic attack directed
against a civilian population, any victim of a cemgainst humanity must be a
civilian not taking a direct or active part in hdges. The burden of proof is on

the Prosecution to prove this beyond a reasonahlbtd®

125. Witness 6’s own evidence confirms that when he stapped while driving,
he was armed with a pistb He was further in possession of a photograph of
himself in company with a uniformed Serb policeiaf!®® These factors alone
are sufficient to demonstrate that Witness 6 math wgood reason have been
suspected of taking a direct or active part in iies. There may have been
further information available at the time that ended Witness 6’s participation

in hostilities.

126. Furthermore, the treatment of those who were cleavilians present on that
occasion demonstrates that those arresting hadtthest respect for civilians.
s

appropriate caution, and care must be taken todgagainst the exercise of an underlying motive on
the part of the witness. Any appeal based on tlerate of corroboration must therefore necessagily b
against the weight attached by a Trial Chambehécetidence in question.”

%9 geeabove at § 41.
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2. Persecution
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128. For reasons set out above at 8§ 56, “collaborati®mbt a recognised basis for

alleging persecution.

129. Nor is the evidence clear as to the reasons fon&¥g 6 being at the barracks.
Although Witness 6 stated that when he was firkenato the barracks, the
soldiers said he was a spy of Serffaand that he was accused of staying with
Serbst®® Witness 6 claimed that this was said a way of mgkin of him and he
did not know why?®

130. Furthermore, if Witness 6 was in fact suspectedahg a spy, then there
would be legitimate reasons to detain him and, espondingly, his detention
would not amount to persecution because the tredtmeuld be because of his

hostile activities and not because of his racégicel or politics.

193 92his statement of Witness 23 dated 18 January 2008, pag

19 bid at page 3, 10532:20.

195 92his statement of Witness 23 dated 18 January 2008, pa0532:20.
196 9oquaterstatement of 28 April 2004.

197 92bis statement of 6 May 2004.

1%85400:15.

1995352:3,

2905400:109.
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3. Imprisonment

131. For the reasons set out above at 88 60 and 7 Brdtemaj Defence submits
that the Tribunal does not have jurisdiction tosidar the crime against humanity

of imprisonment of civilians.

132. If the Trial Chamber follows a more restrictivedniretation the Prosecution
must prove that if Witness 6 was indeed imprisortedre were no reasonable
grounds to suspect that he was a threat to seéirifihere has been no evidence
other than from Witness 6 as to the reasons foalleged detention. If there were
reasons for his detention, it would be unlikely tth&itness 6 would have
volunteered them in evidence because he would bega worried about how he
would have been perceived by fellow Kosovar Albasidurthermore, Witness 6
was not a member of the KLA and was stopped whileird) around with a
pistof%? and had a picture of himself with a uniformed pelbfficer’®® Even if
his own account were accepted, he was the onlgdpar” in the barracks for the
majority of the time, which suggests that his pnesethere was security related,
rather than being part of a widespread or systematiack on a civilian
population. Furthermore, when Witness 6 left therdiks, he was given a
document stating that his release was “conditioaald that if the mistake were
repeated he would “face criminal chargé¥"This also points to a reasonable
suspicion of a security threat, most likely linkiedthe carrying of weapons by a
non-KLA member.

4. Torture or Other Inhumane Acts

133. For the reasons set out above at 88 86 to 123 watitkef below at 88 149 to
160 and 190 to 197, the Prosecution have failedigcharge the burden of proof
that Witness 6 is a credible witness that can bed@ipon. There is a significant

doubt that Witness 6 was subjected to the treatthenhe claims.

201 Seeabove at § 59.
2025194:17.
2035355:11.
204p335,
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134. Furthermore, even if Withess 6’s story could baeweld, the Prosecution are
required to prove as an element of the offenceodbite that the treatment was
undertaken with the aim of obtaining informationaoconfession, or at punishing,
intimidating or coercing, or discriminatirf§> However, other than the alleged
guestioning that Witness 6 underwent on his fiest dt the barracks, there is no
evidence whatsoever as to why Witness 6 was treatda way that he claims to

have been over the subsequent four weeks, if indeedas.

E. War Crimes

135. For the same reasons as set out above, it subrtiisdhe prosecution have

failed to prove that the offences of cruel treathwertorture are made out.

F. Liability of Lahi Brahimaj

1. Committing

136. If the Trial Chamber accepts that the crimes alleigeCounts 27 and 28 were
in fact committed, it is submitted that the evidendoes not prove that Lahi

Brahimaj participated in thactus reusr had the necessamyens rea

137. There is no suggestion that Lahi Brahimaj was presden Witness 6 was
stopped in his car. The evidence does not inditeteWitness 6 was mistreated
in any way by the individuals who stopped him. \&g&a 6 further states that it
was people other than those who stopped him arndhoo to the barracks who
beat him?% Witness 6 does not allege that Lahi Brahimaj wasent when he
was brought to the barrack¥.Rather, he stated that the person who beat him on

his first day was Nazmi Brahimé&j®

138. Witness 6's description of Lahi Brahimaj’s role tbafter is extremely vague.

It should be borne in mind that he did not know iLBrahimaj by name and that

205 5eeabove at § 78.
2065208:9.
2075372:13.
2085209:23.
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he claims to have found out his name only “afterak released®®® He described

Lahi Brahimaj as one of the “initiato’s® of the beatings who he saw there

“continuously®*

there?*? He also stated that sometimes Lahi would “happeietin the roonf**

and claimed that “two days would not pass” witheeging him

when Nazmi or Hamz sent other soldiers to beat*ffimnd that Lahi would
usually come for 5 or 10 minutéS. However, there is no detail about what Lahi
Brahimaj may have done and no evidence that he @tered a single word to
Witness 6, still less asked him any questions eedam any reason why he was
being detained. It is submitted that Witness 6 wasin fact mistreated as he
claimed, and that his evidence is too vague forTthleunal to be sure that Lahi

Brahimaj was responsible for any mistreatment hg naae experienced.

139. Witness 6’s vagueness about who he says was rebf@fts his mistreatment
raises another possibility, namely that opportimistisitors may have been
responsible for any alleged mistreatment. Large bamn of people would pass
through Jabllanicé and the barracks on their wagnis from Jabllanicé to obtain
weapons. Witness 6 himself gave evidence that a sccasions, 100-200
people would come to eat at the barra@Rslf any mistreatment may have
occurred, such individuals staying at the barrawkgassing through may equally

have been responsible.

140. Further, Witness 6 gives no evidence that Lahi Bnahhad any authority
over the barracks. Rather, he said that it was WN&najimaj who was present
when Witness 6 was first taken to the barrdtksNazmi Brahimaj who
authorised Witness 6's family to visit hiffi and Nazmi Brajimaj who authorised
Witness 6's releasg’ Although Witness 6 described Nazmi Brahimaj as the

Deputy Commander, he was unable to say what LahhiBraj’'s role may have

2095218:8.
2105208:24.
2115218:14.
2125218:20.
2135221:3.
2145220:16.
2155220:3.
216 5360:22.
2175209:23.
218 \vitness 7, 9uaterstatement 28 April 2004, § 36.
2195254:2.
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been, if any. The only KLA member from Jabllanio&dstify for the Prosecution,
Pjetér Shala, gave evidence that the local heattyfsacommander was Nazmi

Brahimaj?*°

141. The Prosecution assertion that Lahi Brahimaj conemlithese crimes pursuant

to the theory of JCE is considered at Part IX JGinmininal Enterprise below.

2. Aiding and Abetting

142. Alternatively, the Prosecution contend that Lahaldmaj aided and abetted
the alleged crimes described in Counts 27 and 28 hot clear how Lahi
Brahimaj aided and abetted the alleged conducteliseno evidence that he was
present when Witness 6 was stopped, or when hetakes to the barracks, or
when he was released. Nor is there evidence fromeas 6 that shows that Lahi
Brahimaj had any particular responsibilities at tmerracks or that he was a
commander for Jabllanicé. Considering the vagueok®¥itness 6’s allegations
against Lahi Brahimaj, the Prosecution have fatlegprove beyond reasonable

doubt that Lahi Brahimaj was involved in any miatreent as alleged.

2209954:1 — 9954:11.
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VII. COUNTS 29 AND 30

A. Introduction

143. The Prosecution allege that on or about the 13 1988, Nenad RemiStar, a
Serbian Police officer was stopped by KLA soldieesween Kline and Gjakova,
taken to Jabllanicé and severely beaten by solitietsding Nazmi Brahim&f*
and that the following day he was taken from Jalida The Prosecution allege
he was killed while in KLA custod$?® The Prosecution further allege that
between mid June 1998 and the end of July 1998ur&mown individual of
Bosnian ethnicity and 3 unknown individuals of Memegrin ethnicity were
brought to Jabllanicé and detained for about 3 ,ddysng which time they were
beaten with baseball bats and stabbed with knive®ré being taken from
Jabllanicé. It is not alleged that they were kiftéd

144. The Prosecution do not claim that Lahi Brahimajtipgrated directly in any
of the alleged crimes but instead that they weramited as part of an alleged
JCE. This aspect of participation will be considieseparately at below at Part 1X
Joint Criminal Enterprise.

B. General

145. Witness 6 describes hearing another car approadl i was stopped. Shots
were fired. He was unable to say whether the shets fired directly into the car
or into the aif?* The other car was then brought to where Witnessag’?®
However, by this time, the driver of the car waslorger inside, only the soldier
who had come to ask Witness 6 about the car remAfh&Vitness 6 says that he

had not seen the driver of the other vehiéle.

221 A" Amended Indictment, § 96.
222 hid at § 97.

223|bid at § 98.

2245105:17.

2255195:18.
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146. Witness 23 confirms that shots were fi?é%l,that when the car was later

brought to where she was, there was no drivefihand that they never saw who

was in the vehiclé®®

147. After the shooting, both Witness 6’'s car and thbeeptcar that had been
stopped were driven away from Black StéfeWitness 6 did not suggest that the

original driver of the other vehicle was in eithear at that timé* |

Witness 23, stated that the original driver wasin@ither car at that tinfé>

C. Witness 6

148. Again, Witness 6 is the only witness to the eveetsout in Counts 29 and 30
that are alleged to have taken place at the basraak the reasons set out above
at 88 86 to 123, and further below at 8§ 149 to, 180is not a credible witness

and his uncorroborated evidence ought not to hedeipon.

1. Identifications

(a) Purported Identification of Nenad RemiStar

149. The identifications made by Witness 6 are againaligh He claims to have
recognised who the car belonged to from an albuphotographs that was in the
car that he looked throudf! This cannot be regarded as an accurate means of

making an identification. Pekka Haverinen, who iviewved Witness 6 on a

number of occasions, showed him a number of photrds and individual

photographs, but never showed him any photograpNewad Remistat>

150. Witness 6 was not able to give the family nameM#riad” and says he never

knew it?*® He was unable to give an ethnicity for Hifh. In fact, he claims that

228 10530:25.

229 10531:23.

230 99bis Statement of 18 January 2003, page 3.
21 hid, 5196:14.

325197:17.

23310534:16 — 10535:12.

345106:23 — 5197:5.

235p375, 9fer Statement of Pekka Haverinen.
6 5205:3.

Case Number IT-04-84-T 46
Brahimaj Defence Final Trial Brief

14 January 2008

27130



the Serb authorities told him the family name o fherson concerned in 2006
when he went to the SUP in Jagodirfa.

151. It is submitted that it is much more likely thatyanformation that Witness 6
may have had about Nenad RemiStar was in fact gtbdrom the different
conversations with the Serb police that he subsetjueéhad after leaving

Jabllanic&®®

152. Although Witness 6 claims that he was tied up Witlenad” for 24 hour$?®

he does not explain, if Nenad was brought to thiealblas, how he arrived there.

(b) Purported Identification of a Bosnian and 3 Montgires

153. Witness 6's story of witnessing a Bosnian and thkéentenegrins being
beaten with baseball bats and stabbed with knsgguiticularly unconvincing. It
is inexplicable that Witness 6 claims to have sthageroom with the four
individuals for a period of three d&ySyet in that time did not even learn the
names of any of theR{? This is despite the fact that Witness 6 claimg the
“Bosnian” spoke some Albanian with hifff Witness 6 was wholly unconvincing
in his attempt to explain why he never learnednéimes of any of the individuals:
Witness 6 claims he could not understand him becaeskept mixing Albanian
and Serbiafi** Nor does Witness 6 explain how he knows the natitynof one
of the individuals and the ethnicity of the otherete when he could not even learn
their names. It is submitted that the more likelplanation is that no such

incident ever occurred.

154. It is noteworthy that there is no corroboration wwloaver of Witness 6’s story
of the mistreatment of a Bosnian and three MontenggNo alleged victim or

even a family member of an alleged victim has ttedaeen identified. The

B75197:6 — 5197:7.
385205:6.

239 Seeabove at 88§ 92 to 100.
2405210:18.

2415228:3.

2425227:9.
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Prosecution are required to particularise the itdenf the alleged victims unless
it is impracticable, for reasons such as the wiieeeconduct alleged takes place
over a lengthy time period and involves a large berof victims®*® This count
does not fall within this category and the Prosecubave failed to comply with

their obligation.

2. Inconsistencies in Witness 6’s Story

155. Witness 6 gives substantially differing accountstioé perpetrators of the
mistreatment of the 4 unidentified people. At ooepin evidence, he was asked
who was present when the alleged incidents tookepland he answered clearly
that hedid not know who was presemhen it took plac&® and then that heould
not describe the perpetratof$’ However, at another point in his evidence,
Witness 6’s memory of this incident is the oppaosite claims that “Nazmi and

Hamza” were ther&"®

156. Similarly, Witness 6 claims that when the Bosniad & Montenegrins left the
barracks, it was around 10:00 pfi.This fundamentally conflicts with Witness
6's story that during his detention he was unablel night from da$”® and that

he had had his watch removed so that he coulcelidhe time®>?

3. Witness 6 and the Serbian Authorities

157. Witness 6's evidence of his discussions with thebSauthorities about
“Nenad” demonstrates that his account cannot lkftriu He claimed in evidence
that he was tied up and beaten with a policemaedc®enad at the Jabllanicé

barracks for 24 hourS? A policeman called Nenad Remi$tar went missing in

245 Kupreski Appeals Chamber judgement, 23 October 2001, § 91.
246 5330:25.

2475331:5.

2485228:25.

2495230:22.

%05325:14.
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June 1998 he is still missing’* and his body has not been recoverédde
therefore would have still been missing in July 8%8hen Witness 6 claims to
have spoken with the Serbian authorities. He spoka number of different
people on different occasions. Witness 6 says lo&espo a Serb police officer
called Pavle Zuvi on his way back from visiting the doctdton the 30 July
1998%’ He met the Serbian Chief of State Security, Sr€amové, shortly after
leaving Jabllanic®&® and the latter knew that Witness 6 had been itlakte >
Additionally, Witness 6 met another policeman ahlBukan Kuqgi who provided
him with information about “Nenad®® However, Witness 6 claims that,
thereafter, he had no further contact with the $alize or security services until

eight years later, in 20G8"

158. In circumstances where a Serb policeman was sidsing, it is not credible
that Witness 6 had information about that same Petlczeman, and met three
separate members of the Serb authorities and pofee none of them were
apparently interested in detaining him, questioriimg or asking him for further
information about their missing colleague. The nedis gave the following

answers on this point in cross-examination:

“ Q. You see, Witness, you have told this Tnluabout a number of
people who were in Jabllanicé with you who werengesystematically
tortured, and you have mentioned Nenad, a politeenf you have mentioned
a Bosnian who worked for Elektro in Decani; you éawentioned three
Montenegrins; you have mentioned an Albanian Musiiho was fat, in his
40s, who was delivered in the trunk of a Mercedeswho came from Zahaq;
you have mentioned Pal Krasniqgi; you have mentioaedther man, a
Catholic Albanian from Grabanica.

Now, are you saying, sir, that Sret Camdwiew everything about all of
those people?

A. No, no, he didn't ask me. And this per$mm Grabanica is not a
Catholic.

253 \Witness 73, %is Statement 13 November 2007, §8 4 to 8.
254 \itness 73, 9is Statement 13 November 2007, § 13.

255 4 Amended Indictment, § 97.
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Q. Well, we'll come back to that. But wham krying to understand, sir, is
how you could be talking with the head of Stateugiéc and he's not remotely
interested in all of these people who you say wenered in Jabllanice. Now,
did you tell him that you saw anybody else beintuited there?

A. No, no. He didn't ask me about them.
Q. And you didn't think it was important tdl teém?

A. It was important, but the situation was tsubat | did not tell him
anything and he did not ask me.

Q. And was it the same day or some other dagnwou went to get your
driving licence sorted out?

A. Two days later | went for the papers. dkahe photos to the place and |
got the driving licence and the ID card.

Q. And did you see any officers of the StageuBity when you went there
for your driver's licence and ID card?

A. No, no. These were only women that wereking in those offices.
There were no officers.

Q. Did you attempt to speak to anybody fromt&tSecurity when you
went there two days later?

A. No.

Q. So, despite everything that had been dongti and everything that
you say had been done to all of these other petipepnly thing that you
were interested in doing was renewing your drivdicence. Do we
understand you correctly, sir?

A. The war started and | did not have timéetbthem anything.®?

159. Witness 6's failure to report these alleged inctdea the authorities must also
cast doubt on whether they ever really happenethasd% 6 insists that he never
made a statement to the authorities until as |at80®6, some 8 years after the
alleged incident&®® despite claiming to have witnessed beatings ardréoat the
barracks. The reason cannot be that he did not havepportunity to do so:

Witness 6 spoke with several individuals in thehadties, including one in the

%625308:21 — 5310:7.
2635314:8 — 5314:12.
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most senior position, and even visited the offioeshe state security to get his

documents replac€d® The fact that Witness 6 seemed more interested in

speaking to the police about getting a replacendening licence and identity
card® than any of the crimes against humanity or wames that he claims to
have both suffered and witnessed, suggests tiwtreite events did not happen as

alleged, or that Witness 6 is greatly exaggerating.

160. Furthermore, the interactions between Witness 6 ted authorities cast

further doubt on his evidence. He confirfi@dhat he told OTP Investigators in a
statement dated the 17 and 18 January 2003 thHadhéheard from a Serb police
[sic] that Nenad had been killed but his body wa$ dumped in the lake of
Radonig as many otherbut maybe somewhere up in the mountains in tea ar
surrounding Peje or Kline®’ Witness 6 verified that this statement referretheo
conversation that he had with Pavle Zi4% on the 30 July 1998 and then
confirmed a second time in evidence that Pavle &head told him this on that
date?”® It is submitted that Witness 6 is again not beimgthful and is
embellishing his story, most probably with informoat later supplied to him by

MUP officers in Jagodina.

4. Other Possibilities

161. If the other car stopped at Black Stone was bemged by Nenad RemiStar,

there is uncertainty as to what may have happemédihi. Whereas when the car
of Witness 6 and Witness 23 was stopped, no guafiseied; shooting took place
as the other car approactfélWitness 6 was unable to say whether they were
shots fired into the air or into the vehiélé Witness 6 and 23 were some distance
away from the other car when it was stopped anchdichave a good vief? In

such circumstances, it is not possible to disceymfthe evidence who was doing

2645309:109.

2655309:17 — 5309:24.
2665312:11.

67 5312:5 (emphasis added).
2%685312:16.

2%695313:1.

27195314:2 — 5314:7.
2115195:17, 10530:25.
2125195:17.
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the shooting, whether the driver, the soldiers othb If the driver was the
policeman Nenad RemiStar, it is likely that he \aazied. Absent witnesses, it is
not possible to discern what happened to the drivéine shooting. It is certainly
impossible to rule out that he was killed at theng in a lawful military

engagement (see further below at § 171).

162. Witness 73 states th{jjj|||| 2w made senmuiries about Nenad
Remistar after he went missing with some Albanifmsn Stupel?’* They
informed him that Nenad RemiStar was in fact siive and being protected by a
KLA solider called Ali Barab&’> While this is unsubstantiated rumour and while
Nenad RemisStar appears not to have been seensailiee, the total combination
of circumstances makes it impossible to conclude@beé reasonable doubt that he

was killed by KLA soldiers at or from Jabllanicé.

5. Lack of Corroboration

163. In circumstances where the evidence of the onlyness, Witness 6, is
demonstrably unreliable, it is incumbent to look éorroboration of his story. In
relation to Counts 29 and 30, there is no corrdimmmavhatsoever for events that

Witness 6 claims to have witnessed at the barracks.

D. Crimes Against Humanity

1. Requirement that Victims be Civilians

164. Itis a requirement for crimes against humanity the victims are civiliang’®
The indictment alleges that first alleged victim@dunts 29 and 30 was Nenad
Remistar, a Serbian police officer. As such, hesdu# qualify as a civilian, even

if he washors de combadt the relevant tim&.’

274 92his Statement 13 November 2007, § 9.
278 bid at § 11.

276 Seeabove at § 0.

217 See above at § 0.
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165. Equally, the burden is on the Prosecution to prthet the other alleged
unidentified victims referred to in Counts 29 ar@\8ere not civilians. The fact
that they may have not been in uniféfftis not decisive. All four were apparently
men of fighting agé’® Little more is known of them, if in fact they weewer
really present in the barracks, not even their améhough Witness 6 said that
the “Bosnian” was alleged to have been interruptimg power suppl$° this
could have been evidence of either civilian emplegtnor of direct participation
in hostilities, eg, by assisting Serbian forces in their attacks orcgieed KLA

strongholds such as Jabllanicé by cutting powerittal times.

166. For these reasons, it is submitted that there ,ij®nao sufficient, evidence to
show beyond reasonable doubt that any of the offeradleged can amount to

crimes against humanity.

2. Persecution

167. Itis not clear from the indictment on what grouhd Prosecution contend that
the alleged victims of Counts 29 and 30 were peitsec

168. Nenad RemiStar was both a non-civilian and a Semubre is no evidence as to
the reasons for any alleged mistreatment. It isthetefore possible to infer the
reasons why he may have been treated in the wageall These reasons could
have been personal, because he was a Serb, béeauses a policeman, because

of actions taken against the KLA and ethnic Albasiar a combination of these.

169. In relation to the other four alleged victims, theés doubt as to their existence,
their identity and the reasons for any alleged ma@&ment. Although one is
claimed to have been of Bosnian nationality andttinee others of Montenegrin
ethnicity?®* there is no evidence as to their actual nationalitethnicity and there
is no indication how Witness 6 claims to have kndfir nationality or ethnicity

when he did not talk to three of them and was wabunderstand even the name

2785227:16.
2195227:24.
2805397:18.
281 g Amended Indictment, § 98.
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of the fourth®® There is no satisfactory evidence that any allegéstreatment

resulted from their nationality, politics or religi?®

3. Murder

170. The Prosecution allege that Nenad Remistar wa®dkillvhile in KLA
custody?®* It is not alleged that the four other alleged it referred to in
Counts 29 and 30 were kill&&f

171. Because Nenad RemiStar has not been seen singsappehred, it may be a
reasonable inference that he is no longer ai¥&lowever, if he is, there is no
evidence as to the manner, date or circumstancéssofleath. There must be
considerable doubt as to whether he was ever ibdh@acks at Jabllanicé at all. If
he was in the car that was stopped at Black Stamepuld have been killed in the
initial shooting. If that was, or may have beéw tase, the Trial Chamber cannot
rule out the possibility that he was killed whisking a direct part in hostilities, or
alternatively as an act of self-defence on the pathose who sought to stop an
armed policeman who may have fired his own weapdhose at a road-block. In
the absence of any other reliable evidence, fosehend other reasons given
above, the Prosecution has failed to establish by reasonable doubt that

persons unknown committed the offence of murder.

4. Imprisonment

172. The Defence for Lahi Brahimaj refer to the sectonlaw at 88 60 and 77 in
support of the submission that the Tribunal dodshawe jurisdiction to consider

the crime against humanity of imprisonment.

173. Without prejudice to the above, it is submitted ttithe elements of
imprisonment are not made out even on a standdnditten of the offence. If a

person was detained with Witness 6 in the barraakd,that prisoner was in fact

2825330:10.

2835397:18.

284 g Amended Indictment, § 97.
285 4 Amended Indictment, § 98.
286 Seeabove at § 57.
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Nenad RemiStar, then this would not amount to tffenoe of imprisonment
because there would have been grounds for detainizgely the role of that

person in the Serbian Security Services and higities hostile to the KLA.

174. Furthermore, because the burden of proof is orPtlesecution to show that
there were no reasonable grounds to suspect tletamed of activities hostile to
the imprisoning authority, and there is no evidetacgay why a Bosnian and three
Montenegrins may have been detained, the Prosachtwe failed to discharge
that burden.

5. Torture and Other Inhumane Acts

175. For the reasons set out above, it is contendedahainclusion cannot be
drawn that the alleged mistreatment took place. él@s, in addition, for the
specific offence of torture to be proven, it is @&sary to show that any alleged
mistreatment was carried out in with the aim ofaifihg information or a
confession, or at punishing, intimidating or coegcthe victim or a third person,
or at discriminating, on any ground, against thetini of a third persof®’
Because there is no information about why thesévimhagals may have been
treated in the way that they allegedly were, ina possible to establish this

necessary element of the offence of torture.

E. Liability of Lahi Brahimaj

176. Itis not alleged that Lahi Brahimaj participatedainy of the matters alleged in
Counts 29 and 30. Nor does the evidence supporstiggestion that he was
present at any point. The Indictment asserts sdley the offences alleged in
these two counts were committed as part of a J@&\vimg Lahi Brahimaj, his
co-Accused and others named thef&fThis aspect of participation is considered

at Part 1X Joint Criminal Enterprise below.

1. Purely Personal / Opportunistic Visitors

87 Seeabove at § 78.
288 4" Amended Indictment, page 35.
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177. Witness 6 was inconsistent in his evidence ab@paesibility for the alleged
mistreatment of the Bosnian and three MontenegAhsne point he claimed that
Nazmi Brahimaj and the man he called Hamz Brahimeaje present for the
beating®™® However, he also stated in evidence that hendidknowwho was
present when it took plat® and then again later that keuld not describe the
perpetrators>* Witness 6 also gave evidence of many non-KLA mesmbe
passing through Jabllanicé and using the barradienwhey were travelling to
source weapons from Albania. He described as mariy@ to 200 people being
present in the barracks just to &&tin these circumstances it is a reasonable

possibility that any mistreatment was by people wieoe not KLA members.

2895298:25,
2905330:25.
215331:5.

2925360:22.
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VIII. COUNTS 31 AND 32
A. Introduction

178. The Prosecution allege that around the 10 July 1988 Krasnigi went to
Jabllanicé to join the KLA, remained there a fewsland then was arrested as a

spy and beatefi’ It is alleged that he was killed in KLA custotf.

179. The Prosecution further allege that Skender Kugs wéducted by KLA
soldiers around 11 July 1998 and taken to Jabkawicere he was beatéti.It is
alleged that he was transferred to medical faediin Irzniq for treatment where
he died*®®

180. Further, itis alleged that around 13 July 1998ilBdahimaj detained Witness
3 with two others in Jabllanicé because he refusdight for the KLA, he was
beaten until he was unconscidlisand then beaten with the two others between
the 13 and 16 July 1998 It is alleged that he was taken to an office ooualthe
16 July 1998 and beaten by two female KLA soldighsle Lahi Brahimaj and
Idriz Balaj encouraged the beating. Idriz Balajusad Witness 3 of being a spy
and Lahi Brahimaj encouraged him to commit suicMBtness 3 subsequently

escaped®

181. Finally, it is alleged that in late July 1998, Wass 3 was abducted by Lahi
Brahimaj at gunpoint and taken to the latter's lgoudhere he was beaten. Lahi
Brahimaj then took Witness 3 to the Jabllanicé headers and beat him before
he was taken to the Gllogjane headquarters. Itleged that Ramush Haradinaj

subsequently released Witnes¥%.

293 41 Amended Indictment § 99.
294 |bid at § 100.
29 |bid at § 101.
29 |hid at § 102.
297 |bid at § 103.
298 |hid at § 104.
299 hid at § 105.
300 hid at § 106.
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B. Lack of Credibility of Witness 3

182. There are two principal witnesses to Counts 313hdNitness 6 and Witness

3. The latter is both a witness and an allegedmidEor the reasons set out at 8§
86 to 123 and 88 149 to 160, Witness 6 is demduigtrgot a credible witness.
Nor is Witness 3 a credible witness for the reas@tiout hereinafter at 88 183 to
216.

3017892:2, 7985:5.
3027892:1.
3038022:7.
3048022:20.
3058022:10.

306 7977:1.
077977:8.

308 7977:9 - 7977:10.
3097977:18.
3107977:4.
3118022:15.
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3177985:12.

318 7985:15.

319 7985:17.
3207894:5.

3217897:5.

8227917:1.
8237934:16.
8247921:15 — 7922:10.
3258006:7.

326 8006:10.
3278006:21.
3287920:4.

8297897:3.

330 An anti-tank weapon.
3317929:24.
3328008:13.

3338008:5 — 8008:16.
3348008:19.
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3. Conflicts Between the Evidence of Witness 3 andnéés 6

190. As already indicated (above at 88 86 to 123 and4%®to 160), Witness 6’s
testimony should be rejected as unworthy of crediitis further submitted that

there are fundamental and irreconcilable conflibetween the evidence of

Witness 3 and Witness 6 such that neither accambe considered reliable.

3357945:25.
336 7948:8.
3377948:10.
338 7948:12.
3395334:15, 5335:2.
3405336:12.
3417994:6.
3425235:20.
3435336:7.
3445336:17.
3455336:12.
346 7948:109.
3475389:23.
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196. The accounts of the alleged escape attempt aredieyent. Witness 6 did

not even mention the escape attempt in his staternwerthe Office of the
Prosecution of November 206Z. When confronted about this, his suggestion
was that maybe he “forgot>® Both witnesses claim to have been present for the

escape. Witness 6 claimed that all three who wareéhe barracks tried to

3485389:11.
3497946:16.
3508028:22.
%15359:25 — 5360:5.
%527949:1.
3537949:12.

354 7949:24.
3555339:9.

356 5339:12.
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escape’”” | .

197. The differences between the accounts demonstratenéither witness can be
relied upon separately and that neither one coraibs the other. At best, both
are attempting to pass off hearsay accounts assew@nessed by themselves first

hand; at worst they are both lying for motives athe discussed.
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3575236:9.
38 7957:22.
39 7975:20.
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405 Seeabove at §§ 202 to 204.
406 8002:15.
4078002:109.
4088003:3.
4098003:7.
4108003:18.
4118003:22.
4128004:1.
4138004:16.
4148004:20.
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C. Pal Krasniqi / The Catholic Albanian

1. Identification

217. As set out above at § 104, the purported identioaof Pal Krasnigi by
Witness 6 cannot be relied upon because Witnesab6eguently visited the
family of Pal Krasniqi, discussed matters with thamd even saw the same
photograph that the Prosecution relied upon to mhkedentification. This can
be contrasted with his inability to recognise aeothlleged victim, apparently
present at the same time, namely Skender Kuqi, @een he was specifically

given the name by investigators from the Officéhef Prosecutiof?

218. Descriptions of the clothing worn by Pal Krasnighé Catholic Albanian are
contradictory. Ded Krasniqgi stated that Pal Krasmigs wearing a T-shirt with
stripes and a red coll&" white towards light blue trainef&’ sports trousers that
were blue with a white strip€® However, he said that his son changed trousers
and T-shirts and shirts among frieldsMahir Demaj says that when he last saw

Pal Krasnigi, he was wearing blue je&ffs.

4197953:6.

4207954:13.

4217960:24.

4227961:1.

4235368:22.

424 4787:13.

425 4787:17.

426 4789:22.

427 4788:23.

428 92his Statement of 18 April 2007, § 14.
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219. Witness 6 describes Pal Krasniqi as wearing a tohoksuit’?° where both the
upper and lower were blue in coldtfrwith a white stripe and buttofi¥: There
are both differences and similarities between tescdptions given by Ded
Krasnigi and Witness 6. However, a probable causthis is the meeting that
Witness 6 and Ded Krasnigi had together during Wwhikkey discussed Pal
Krasniqi3?

N
g
3

2. Joining the KLA

221. Ded Krasniqi, the father of Pal Krasnigi, gave evide that Mahir Demaj and
Pal Krasnigi went to join the KL&® and Ded Krasnigi gave permission for the
latter to do s@*’ He confirmed that Mahir Demaj told him that Palaknigi
joined his comradé® in Jabllanicé, that he received a uniféttand that he later
visited Mahir Demaj in hospital with two other sigi™*® about 5 days after the
two of them had arrived in Jabllanit®. Ded Krasnigi confirmed that Alush
Agushi, the KLA commander for Jabllanit®,told him that Pal Krasnigi had
been a KLA soldier and fought with him until thesti offensive in Septemb&®
However, in relation to the latter contention, &hés likely to be an error in that
the first offensive took place in August, not Sepber** It is therefore likely that

Pal Krasnigi became a KLA soldier in Jabllanicé.

4295247:2.

4305247:6.

B15247:3.

432 5eeabove at § 104.
4337947:10.
4347947:17.
4357947:13.

436 1769:18.

437 4805:9.

438 4773:10.
4394810:5.
4401810:14.
4414773:22, 4774:9.
442 4810:18.
4434811:2.

4444494:15 — 4494:16, 4510:1.
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222. If Pal Krasnigi was a KLA soldier, it gives rise tfoe obvious possibility that
he was not a civilian prisoner held in the barrazkslleged. If he was a soldier,
he may have been confined to the barracks for fulagason, whether relating to
military discipline, or pending his references lgeaihecked. He may simply have

been recovering from injuries inflicted by the Sefbee further below at 8§ 223

to 226).

3. Beating by the Serbs

223. Both Pal Krasnigi and Mahir Demaj were detained aadously beaten by

both Serb civilians and the Serb police on thaurpey to Jabllanicé. This would

account for any injuries to Pal Krasniqi descrisatisequently.

224. Ded Krasnigi described Pal Krasnigi and Mahir Deb®ipg apprehended at a

Serb checkpoint at Krusha e Madhe where they wemteb ug®® This is

corroborated by Mahir Demaj who states that theearBerb civilians called

uniformed police who beat and kick both him and Ralsnigi**® They were then

taken to Klind*" where they were then again beaten seridtfslyy the Serb

police**® Again, Mahir Demaj corroborates this, stating thatand Pal Krasniqi
were beaten heavily with fists and bot¥5The Serbian police used an iron bar to

beat Mahir Demaj until he passed 6ttWhen he came to, the Serbian police

were discussing killing hirf?

225. After their post-midnight release, Mahir Demaj déses being caught again

by the Serb police who beat him with a gun on héad?® while Pal Krasniqi
begged them not to kill hiff??

4454807:9.

446 9obis of Statement 18 April 2007 § 5.
44747701,

448 4807:18.

449 4807:15.

450 92his Statement of 18 April 2007 § 5.
41 hid.

452 hid.

453 bid at § 6.

454 bid.
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226. After such severe, and numerous beatings, it ibgpes not surprising that
witnesses who may have seen Pal Krasniqi in Jabamould have described his
physical condition as poor. Put at its lowest, Thial Chamber cannot rule out the
probability or even the mere possibility that itsniie Serbian police who caused

any injuries Pal Krasnigi may have exhibited inllzaticé.

4. Improvement in Conditions

227. There is also evidence that suggests that Pal Kjiashealth condition was
actually improving while he was at the barracksthAlgh there are serious
doubts about the credibility of Witness 6, he hilhstates that when he left the
barracks on or about 25 July 1998, Pal Krasniqi thedfreedom to walk around
the barrack§® and his health was improvifg’

228. These facts suggest that rather than sufferingi@guadditional to those he
had already received from the Serb police, Pal iicasvas recovering and his

health was improving while he was in the barracks.

5. Subsequent Uncertainty Surrounding Pal Krasniqits/&nents

229. There is no certainty as to Pal Krasnigi's movemsatfter mid to late July
1998.

230. Alush Agushi, the commander of Jabllanfééinformed Ded Krasnigi that he
fought together with Pal Krasniqi until the firdtensive in September, when they
were surrounded by the Serbs and he told his seltiiego in whatever direction
they thought propét® and to go whichever direction they could to sesflety*>°

However, there is some doubt about this informatiothat the “first offensive”

did not take place in September, but at the sfakugust 1998'°

4555360:5.

456 5360:2.

457 4810:18.

458 4784:5.

4594813:7.

4604494:15 - 4494:16, 4510:1.
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231. Ded Krasnigi gave evidence that people said thatRasnigi had last been
seen in Nepolie and that he disappeared soon #f&f® There were also

rumours that Pal Krasnigi had gone to Gllodjén.

232. Ded Krasnigi also spoke of what he was told by DBeela, his nepheff>
Pal Krasnigi and Dede Deda were very good friéffdgho knew each other very
well*®®

broke ouf®® Dede Deda told Ded Krasnigi that around 15 Augl898, Pal

Krasniqi called Dede Deda at home, told him he &dat of money and asked to

and who would meet each other around twice a vibeétre the fighting

meet him in Gjakove at a place where they usedatp pool together. Dede Deda
went to the meeting place but Pal Krasniqi didcmne?®’ Dede Deda said that it
was a brief conversation because they were wortied somebody might
intercept it*®® While this is, of course, only hearsay, it nevelélss cannot be
ruled out that if Pal Krasnigi had suddenly conte i lot of money, he may have
either absconded with it or may have been murdévedt by persons having

nothing to do with Jabllanicé or the KLA.

233. Furthermore, shortly after Pal Krasnigi was apptydast seen in Jabllanicé,
the Serb forces overran the village, kiling LahiraBimaj's mother and
grandmother and other civilians who had remainedett¥® There is no evidence
to say whether Pal Krasniqi left Jabllanicé whewdis evacuated, or whether he

may have remained and faced the Serbs with fatelempences.

234. There are therefore a number of areas of majorrtaiogy relating to the
movements of Pal Krasnigi and there exists no exidehat he was killed in KLA

custody as alleged.

414817:1.

4524817:3.

534818:15.

%64 4818:20.

4654818:25.

4664818:23.

4574820:10 — 4821:1.

%8 4836:18.

%% See10283 and Witness 17's contemporaneous note &t 79-23: “Attacks on Jabllanice and from
all weapons starting with tanks, APCs, and multipleket-launchers, against Ceskov, Kepuz, and
Nepole. Jabllanice has fallen. Infantry has exttewo old women, Nazmi's mother and another
woman have been massacred. One soldier and twdyeiden.”
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6. The Killing of Miodrag Sai by Ded Krasniqgi

235. The Krasnigi family also had mortal enemies follogithe killing of Miodrag

Sari by his father, Ded Krasniqi.

236. In 1982, Ded Krasnigi's neighbour, Miodrag $af? injured his brother Prenk
Krasnigi with an ax&’* Ded Krasniqgi took a gun and killed Miodrag $4ff The
incident was widely reported in the newspapersamthe radié® and even in the
international pres¥’* For this offence, Ded Krasnigi served over 12 gear

imprisonment.”

237. When Ded Krasnigi was released at the end of m&esee, the matter was
again widely reportéd® and became widely knowh’ The brothers and sons of
Miodrag Saré were looking for Ded Krasnigi in 1998 to take revenge on

him 479

238. Milutin Pracevé was also looking for Ded Krasniqi. Milutin Pracéwas
described by Ded Krasnigi as the commander of thkcep and the armi{°

including Gjakove, who was responsible for ordeting killing of Albaniang®*

239. Both the relatives of Miodrag Sarand the police were looking for Ded
Krasnigi in Klina, so he had to live in Peje atuarknown addres¥? All the Serb

police knew who Ded Krasniqgi w4%’

470 4825:25.
4714826:4.
472 4826:16.
4734827:1.
474 4827:4.
4754827:9.
476 4827:13.
477 4827:15.
478 4828:4.
479 1828:20.
480 4827:25.
4814827:17.
482 4828:6.
483 1828:22.
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240. The fact that Pal Krasnigi was Ded Krasnigi's sablgm in serious danger of
a blood feud reprisal killing. Pal Krasnigi alsodharoblems because he was Ded

Krasnigi's sorf:®*

The Serb police knew that Pal Krasnigi was the gbibed
Krasnigi when they detained hitff. This was the reason why Ded Krasnigi had
warned his son when he left for Jabllanicé thatpiblece might recognise him and
kill him.*® Ded Krasnigi confirmed that Mahir Demaj told hiral Krasniqi was

known and recognised by the Serb pofite.

241. It is therefore clear that there were a number ebpte, including both
civilians and Serb authorities, who were looking bmth Ded Krasniqgi and Pal
Krasniqgi, and both their lives were therefore imger. This would have given
others a motive to kill Pal Krasniqi.

7. Description of Injuries of Alleged Victims

242. I, -
<
Witness 6 describes Pal Krasnigi as being in arityamg” state because of the
beating®® and being in that state for a wé&kprior to recovering®® However,
even if this was right, it is logically not posslio exclude that such injuries were
received from Serbs prior to coming to Jabllafité. On Witness 6’s own
evidence, he was not in the same room as Pal Kjiashthat time, and therefore

would not have witnessed any beating first h&d.

N

484 4829:4.

4854830:5, 4831:11.

486 4832:8.

487 4833:10.

488 5235:20.

4895241:6.

4°05360:1.

“lgee above at §8 223 to 226.
4925233:1-5233:4.
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245. This conflicts with the account of Witness 6, whishof itself unreliable for
reasons already set out. Witness 6 makes no meotidtaser Ibrahimaj / Rusi
and claims that the soldiers would go and beaKPasniqgi one after the oth&t®
At one point he then claims that Nazmi Brahirdaj take part the beatirf§® in

complete contradiction (s 3.

246. There must therefore be a reasonable doubt as w&thes injuries were

observed, and if they were observed, who causeu.the

8. Circumstances of Death of Pal Krasniqi Unascerthine

247. The body of Pal Krasnigi was found a consideralig¢adce from Jabllanicé
village, adjacent to the Lake Radoniq canal. Peafete Compte considered that

there was evidence of prior burial, a likelihoodttthe body had been moved and

4%45380:23.

495 7950:8.
4%68018:2 — 8019:8.
4978017:10.

498 5335:17.
4995337:25.
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presence of the body for a very short time at dems of discovery?° This is also

consistent with the evidence of Witness’21.

248. A 2003 UNMIK autopsy report determined that the ssawf death was

multiple gun-shot injury to head, trunk and upperbls >°2

249. However, although the direct cause of death may theen as indicated, there
is no evidence to confirm the circumstances of ldelatis unclear where he may
have been killed, by whom, or in what circumstandées not clear whether he
was killed while participating in hostilities or vi#a hors de combatThere is no
evidence that he was killed in KLA custody or bynamber of the KLA.

D. Skender Kugi / the Muslim Albanian

1. Initial Abduction by the Serbs

250. Although it is alleged in § 101 of thé"4Amended Indictment that Skender
Kugi was abducted from his shop in Zahaq by KLAdgmis, there is no evidence
of this. In fact, the evidence suggests that heinitially abducted by Serbs.

251. Qerim Kugi is the cousin of Skender Ktfffi and lived in village of
Lutogllave, close to Zahad® He was present in Skender Kugi’'s shop when 2
armed men came > Qerim Kugi says that the armed men only spoke
Serbiart®® which was very good Serbiaff,and therefore he was of the view that
they were Serb¥® They took Skender Kugi aw#§l and he did not know where
they took hint*°

*0D166, p 30 of English Translation, 8788:19-8788:24
°91 See further the Final Trial Brief of Ramush Hareli
°92 Forensic Agreed Facts, No 59.

°939989:9.

°049989:5.

°959999:6.

06 9999:1.

°079998:20.
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°9%10000:21.
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252. There is therefore no evidence that Skender Kugi taien by the KLA, or
even what may have happened to him between thehdateas taken from his
shop and the date when he came to Jabllanicé, whashhave been some time
apart. Serious injuries could have been causedirto by non-KLA persons

unknown during that time.

2. Purely Personal Motive

253. Nor is it clear why Skender Kugi may have been takeJabllanicé. If he was
taken by people speaking Serbian, it suggeststlilegtwere not Albanian, or, at
best, that the abductors were seeking to hide viey tvere, thus raising the

possibility of a purely personal motive for his abton. || G-t
e, -
N, . though

there are serious doubts over the evidencjj ik in the absence of any
other explanation as to why Skender Kugi may haenktaken to the barracks, it

must remain an open issue that it was becauserelyguersonal motives.

3. Uncertainties over Alleged Beating

254. There are again serious inconsistencies in theegerl about Skender Kugi /

the Muslim Albanian | -
- i g

5117956:22.
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255. Witness 6 makes no mention of Naser Ibrahimaj inneation with the
beating. In contrast, he blames Nazmi and Hattfzelowever, on Witness 6's
own account, he was not present in the same roenbyahat time he had the

freedom of the barracks and was washing digHes.

256. Further, Witness 6 for the first time anoss-examinatignattempted to blame
Lahi Brahimaj for beating the Catholic Albani&h despite never previously
mentioning this in statements to the Prosecutionima@xamination-in-chief by
the Prosecutiof’® and it differing from his earlier evidence thatZ¢d and
Hamza were responsiblé Witness 6 tried to claim that this oversight was

“maybe because the translator forgot to put inere. >

257. It is submitted that the differences in the accswame irreconcilable.

4. Cause of Death Unascertained

258. Although Skender Kugi died, it is not possible froine evidence to ascertain
precisely how this occurred beyond the conclusidtihe doctor who last attended
to him that he died of kidney failuré®> Rrustem Tetaj said he and Ramush
Haradinaj went to the local staff in Jabllanicé anet Nazmi Brahimaj: “He told
us that he [Kuqi] tried to escape when one of tildiers had injured him slightly,
and he said that he would be released as soon'sifdiscernible] well.”>%®

Tetaj said: “Nazmi was very desperate about thie't* and “very sad about the

whole thing.®*

259. While this indicates that Skender Kugi received samury in KLA custody,

it does not provide proof beyond reasonable dotiahantention to kill or even to

5165232:17.
5175391:11.

518 5337:25.
5195338:21.
5205232:17.
5215338:21.
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cause him serious harm. There is no reliable egedhat Lahi Brahimaj was
present at any of the material times and the ewgeleof Nazmi Brahimaj's

reaction is the very opposite of what would be ekpe from a commander who
caused or permitted injuries to be inflicted asatter of policy and practice. His
reported reaction is more consistent with a comraamcho disapproves of such

conduct and who has taken all the steps withirpbiger to save the man’s life.

260. There is evidence that Skender Kugi was providet miedical treatment by a
doctor at the barrackd and that he was transferred to the hospital inidrfor
treatment?’ Dr Haki Shehu, who attended to Skender Kugqi immauiedy
preceding his death, reported to UNMIK that he dimt notice any evident
wounds on Skender’s body when he arrived at th@drizospital, although he did
notice signs of kidney blockage, some bruises ahii af swelling in the face’”®
Dr Shehu explained that while he and the other atecttried [their] best,”
Skender Kugi needed dialysis, his “kidneys werallptlocked and cause of this
reason he dief® Rustem Tetaj additionally confirmed that the remsbat
Skender Kugi was transferred to the hospital wasbee of problems with his
kidneys but that the hospital did not have therimsents and means to cure the

problem>3°

261. There is also a suggestion that Skender Kugi mas teeen injured in the

process of attempting to escape.

262. Contrary to the allegation in the indictment th&efder Kuqgi’'s kidney had
been exposed through an open wotiidRustem Tetaj, who was present for the
burial and who saw the body, confirmed that he dowlt see any signs of an open

wound>33

526 59, UNMIK Statement of Haki Shehu, 8016:20.
527 D5Y, 3683:17-3683:24.

528 5o,

529 |hid.

5303781:22.

313682:12.

532 4 Amended Indictment, § 102.

5333782:18, 3845:15 — 3846:4.

Case Number IT-04-84-T 80 14 January 2008
Brahimaj Defence Final Trial Brief

27096



27095

263. There is no medical evidence from those who trehiedin the hospital as to
what caused his death beyond the kidney failurerdesd above. He may have
died because of natural causes, he may have degli&e of previous beating
caused by persons unknown, he may have died beohusgaries sustained in the
process of escaping, as a result of beating, ausecof a failure to properly treat
whatever condition he was suffering from, due teompetence or lack of
resources. We have next to no information regartiagprevious medical history
and whether he suffered from medical complaintshsag pre-existing kidney

problems that would have necessitated speciatestveantion.

E. Crimes Against Humanity

264. For the reasons set out above, there is signifidaabt as to whether the
alleged mistreatment took place in the way alledpgydthe Prosecution. In
particular, the evidence primarily rests on theoacts of two individuals,
I 2nd Witness 6. Neither witness’s acc@urgliable or credible and the
significant conflicts between them make it unsafe rely on either as
corroborating the other.

265. Particular comments on other shortcomings in thidezce will be set out

further below.

1. Requirement that the Victims be Civilian

266. It is a requirement that alleged victims of crimagainst humanity be
civilians>** The burden of proof remains on the Prosecutioprtive that the
victims were civilians. It is submitted that thewve failed to discharge this
burden. One consequence of this for the purposesimkes against humanity is
that the acts alleged cannot be considered to thepa widespread or systematic
attack directed against a civilian population.

%34 Mrksi¢ Trial Chamber judgement, § 444-4@darti¢ Trial Chamber judgement, § 50-56.
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268. Pal Krasnigi went to Jabllanicé specifically tonjdhe KLA. There is evidence
that he became a KLA soldier and fought for the KAAs such, it cannot be

proved that he was a civilian.

269. There is limited information available relating tiee actions and status of
Skender Kugi. However, even if there was one pevdom possessed the status of
civilian, and even if he was mistreated, it is suted that this is insufficient to
demonstrate part of a widespread or systematiclattaected against a civilian

population.

2. Persecution

270. It is unclear as to the grounds on which the Prasat allege persecution.
The three alleged victims of the persecutory cona@we all Albanians. The fact
that one, Pal Krasniqi, is Catholic, is of itseiufficient evidence of grounds of
persecution on the grounds of religion. It is imméely obvious that somebody
called “Pal” is a Catholic Albaniatf’ However, there is no evidence that he was
subjected to any mistreatment when he initiallyvad in Jabllanicé and there is

no evidence of a general pattern of mistreatme@atholics.

271. There is a lack of evidence as to the reasons vahyKRasnigi and Skender

Kugi may have been at the barracks, though theresaggestions that the latter

was there for “personal reasons’. || GGG <

535 7985:3-7985:18.

536 7894:5.

5377917:2.

38.8002:18.

539 Seeabove at § 221.
*40 Equivalent to “Paul”.
541 Seeabove at § 253.
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I /s a result, there are

not facts from which any safe conclusion could f@h as to the grounds for any

persecution; whether race, religion or politics.

3. Murder

272. It is probable that Pal Krasnigi died as a restilinoltiple gunshot wounds.
However, it is not possible from the evidence tdedmine who killed him,
whether Serbian or Albanian, or why. It is not pokesto determine where he was
killed. It is not possible to determine whetherwes killed while participating in
hostilities or whilehors de combatThere is no evidence that he was killed either

in KLA custody or by a member of the KLA.

273. The only indicated cause of death for Skender Kagkidney failure, as
ascertained by his attending physician and desti@i®ve. The fact that he was
provided with medical treatment and taken to ha$jiit Irzniq suggests that there
was no intention to kill him, even if he was subgetcto mistreatment, which is

disputed.

4. Imprisonment

274. As set out above at 8§ 60 and 77, it is submithed the Tribunal does not

have jurisdiction to consider the crime against aoity of imprisonment.

275. Furthermore, because of the lack of evidence awhyp the three alleged
victims might have been detained in the barrackss inot possible for the
Prosecution to discharge the burden of proving thay were not suspected of

hostile activities.

5. Torture / Other Inhumane Acts

542 5eeabove at §8§ 187 to 189 and §§ 213 to 216.
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276. For the reasons set out above, it is contendedthigaievidence cannot be
relied upon to support the conclusion that thegeltevictims were mistreated in

any of the ways alleged by the Prosecution.

277. However, there are further requirements that magbrioved as an element of
the offence of torture, namely that it is undertakeith the aim of obtaining
information or a confession, or at punishing, indating or coercing the victim or
a third person, or at discriminating, on any grquagiainst the victim or a third
person. It is unclear from the evidence, if anytrestment occurred, whether it

was undertaken for any of these reasons.

278. Itis submitted that even |3 s evidencehis alleged mistreatment is
accepted as credible, it is insufficiently seridosamount to a crime against

humanity.

F. War Crimes

279. For the same reasons as set out above, thereeasamable doubt that the

alleged offences took place as alleged.

G. Modes of Liability of Lahi Brahimaj

1. Committed:

280. It is the Prosecution case that Lahi Brahimaj was responsible for the
alleged Jabllanicé “detention facilitgfter 5 July 1998* That date precedes all
the matters alleged in Counts 31 and 32. It isefiloee necessary for the
Prosecution to prove that he participated in therogssion of the alleged offences

other than as the responsible commander for agealldetention facility.

%43 4" Amended Indictment, § 32(b).
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281. The evidence does not support a conclusion thatBethimaj participated in
or condoned and encouraged the mistreatment dfiRahiqgi or Skender Kugi as
alleged in the Indictment* Witness 6 only suggested that Lahi Brahimaj
participated in their mistreatment for the firsmé in cross-examinatioff®
&
- { =z
U
I

282. When Rustem Tetaj and others came to Jabllanicédaire about the
circumstances of Skender Kugi, they did not meehilBrahimaj. On both
occasions, it was his brother, Nazmi Brahimaj, wimy met with and discussed
matters’*’ Rustem Tetaj confirmed that Lahi Brahimaj was pretsent and he had

no contact with him when he visited Jabllam¢g.

284. In such circumstances, it is submitted that thel@we does not support a
conclusion that Lahi Brahimaj participated in thetus reusof the offences

alleged, or that he had the necessaens rea

285. Alleged responsibility for the alleged offencessuant to the theory of JCE is

set out below, at Part 1X Joint Criminal Enterprise

2. Other Forms of Participation

*41d., § 32(c).

545 5338:21-5338:22.
546 7950:10 - 7950:14.
547 3681:20, 3683:21.
5483820:16.
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286. For the reasons set out above, the fact that LadniBiaj was not alleged to
have been a commander responsible for the “detestonpound” together with
the limited evidence of his participation or everegence, fail to prove in the
alternative that he either planned, instigatedided and abetted the commission

of the crimes alleged.
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IX. JOINT CRIMINAL ENTERPRISE

A. The Prosecution’'s Case

1. The Alleged Joint Criminal Enterprise

287. The Prosecution allege that the criminal purpostn®fJCE was to consolidate
the total control of the KLA over the Dukagjin Opéional Zoné&* by the
unlawful removal and mistreatment of Serb civiliaausd the mistreatment of
Kosovar Albanian and Kosovar Roma/Egyptian civéiaand other civilians, who
were, or were perceived to have been, collaboratiis the Serbian Forces or
otherwise not supporting the KLR® They claim further that the common
criminal purpose involved the commission of crinagginst humanity and war

crimes™?

288. The Prosecution’s Pre Trial Brief alleges thatestablish “total control”, the

Accused and other JCE members:
288.1. Conducted a criminal campaign against the Serlueres;

288.2.  Established a military structure which exercisedrrtetal control over

the KLA, FARK and the general population; and

288.3. Conducted a campaign of fear, violence and persgcutgainst
perceived KLA opponents, namely ethnic Serbs aherstperceived to be
collaborating with the Serbian regime or otherwgggposing the KLA in
order to eliminate or suppress opposition and obiire general population

through fear>?

289. It is alleged that the JCE “included” the estabtigimt and operation of KLA

detention facilities and the mistreatment of degdipersons at these faciliti&s.

549 Indictment, § 26, Pre Trial Brief, § 5.
%50 |Indictment, § 26, Pre Trial Brief, § 5.
%51 |ndictment, § 26.

552 pre Trial Brief, § 7.

553 |ndictment, § 26.
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2. Lahi Brahimaj's Alleged Role in the JCE

290. The Prosecution allege that Lahi Brahimaj partitgdain the JCE by his acts

and omissions. The supposed omissions are noffigokd¢ie is alleged to have:

290.1. Worked closely, as Deputy Commander of the Duka@)erative
Staff and as a KLA Commander, with Ramush Haradindj providing direct
operational support for the KLA’'s criminal actied in the Dukagjin

Operational Zoné>*

290.2. Run the KLA “detention facility” at Jabllanicé frorfat least April
1998°° alternatively “mid-May 1998%° until about the 5 July 1998 for the

purpose of detaining and mistreating civilidn’s.

290.3. Condoned and encouraged criminal conduct by hidamsed and
other KLA soldiers at the Jabllanicé detention Ifgciduring “that” time
period and thereafter, until at least mid-Septenis®g8>°®

290.4. Condoned and encouraged criminal conduct by KLAdisaos,
including the military police and other persons wattacked and otherwise

mistreated civilians in the Dukagjin Operationah#g> and

290.5. Participated in the criminal activities allegeddaunts 23 to 28 and
counts 31 to 38°° Paragraph 32(e) of the Indictment lists the cosaid to
form part of his participation of the JCE and exes Counts 29 and 30.

291. A number of claims are made relating to the allegeake-shift detention

facility including: detainees being thrown into askment flooded with half a

> |bid, § 32(a).

%% Indictment, § 32(b)
%% |hid, § 43.

**"hid, § 32(b).

%8 bid, § 32(c).

%9 bid, § 32(d).

0 1bid, § 32(e).
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metre of water; some given little food or watermsodenied medical treatment;
and a number of prisoners dying as a result of ih@iries or being executed on
the orders of the Accuse.

B. Elements of the JCE Alleged Are Not Criminal

292. The purpose of the JCE alleged by the Prosecusiaroi criminal. As such,
the JCE alleged does not amount to a comeroninal plan as required by the

Appeals Chamber jurisprudenté.

1. To Consolidate Control Over an Area is Not Criminal

293. If the purpose of the JCE was to consolidate comiver the Dukagjin area,
this could not amount to a criminal purpose. Rathés a legitimate tactic used in

defence against an aggressor and in a struggteatamal liberation.

2. Military Campaign and Defence Against Enemy Attédck Not Criminal

294. The Prosecution’s attempt to portray any actionthefKLA in furtherance of

its military campaign as criminal is misconceived.

295. The Prosecutor conceded the KLAis ad bellumin opening their case: “a

military campaign in which these accused indulged niot illegal under

international law.®*®* However, throughout, the Prosecution has sought t

characterise as illegal virtually every aspecthef KLA's campaign to defend the
people of Kosovo from aggression and pursue thauggle for national

liberation.

296. The Prosecution has conducted this case almodt iadhad never indicted

Slobodan MiloSev or his military and paramilitary subordinates fotimes

%L pid, § 43.

°52 prosecutor v Tadi Appeals Chamber judgement, § 227.

%%3364:18.
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against humanity and war crimes against the peafpkosovo®®* We submit in
closing, as we did in our Pre-Trial Brief, that:

“[TIhe overall historical, political and military antext is central to
understanding the reasons why Lahi Brahimaj andrgihtriotic Kosovars felt
both morally compelled and legally justified in iras the momentous decision
to risk their own lives and those of their familiasd neighbours to take up
arms and defend their homes and villages in theggle for self-
determination.®®®

297. Further, the Prosecution have sought to preserdttirec Albanian population
in Kosovo as the aggressors against the Serbss stéinds logic and history on
their heads, as if Nelson Mandela had been theeaggr againsapartheidSouth
Africa.

298. Kosovo and its ethnic Albanian majority populatidiffer from most, if not
all, entities that have been brought before intiwnal criminal tribunals. Unlike
other cases, the Kosovar Albanians waged a natidrexation struggle against
alien domination that has the sanction of inteometi law>®°

299. The use of force in furtherance of self-determoratand in self-defence
against aggressive Serbian military and paramjlifarces does not amount to
persecution of Serbs.

%64 According to theProsecution Pre-Trial Brigflilosevié et al 26 November 2001hese 1998 crimes
included the shelling of predominantly Kosovar Allan towns and villages, widespread destruction
of property, and expulsion and killing of civiliarBy October 1998, the OTP alleges that over 298,00
persons had been internally displaced within Kosmvbad left the province.

°%5 prosecutor v Haradinaj, Balaj & Brahima|T-04-84, Pre-Trial Brief on Behalf of Lahi Brahiijna
11 February 2007, § 7.

%% We incorporate here by reference those argunaetvanced in our Pre-Trial Brief in support of the
inalienable right of the people of Kosovo underinational law to pursue their struggle for self-
determination and freedonees 88 12-13, especially:

1. Article 1(2) of the United Nations Charter;

2. General Assembly Resolution 1514 (XV) Declarationtlee Granting of Independence to Colonial
Countries and Peoples;

3. Common Articles 1 and 2 of the 1966 International’/€hants, on Civil and Political Rights
and on Economic, Social and Cultural Rights;

4. UN Resolution 2625 (XXV) Declaration on Principlet International Law concerning Friendly
Relations and Cooperation among States in accoedaith the Charter of the United Nations; and

5. UN Resolution 3314 (XXIX) Definition of Aggression.
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300. Itis no crime to question or detain persons, wkateheir ethnicity, who are
suspected of spying for or collaborating with Sanbmilitary or paramilitary
forces or who are otherwise taking part in hogtsit

3. Establishment of Detention Facilities is Not Criin

301. The Prosecution alleges that the JCE “includedestablishment of detention
facilities. However, the establishment of detentiadilities is not criminal and is
well recognised by both the Geneva Conventions,th@d\dditional Protocols to
the Geneva Conventions. In cases of non-intemaltiarmed conflicts, express
provision is made: “with regard to persons deprieédheir liberty for reasons
related to the armed conflict, whether they arerimed or detained®’

302. Thus, the restriction of persons’ liberty, whettedra formally designated
“detention facility” or elsewhere, is a recognised legitimate concomitant of an
internal armed conflict. What is not legitimatethe mistreatment, amounting to
crimes against humanity or war crimes, of persor®sg liberty has been
restrictec?®®

4. Failure to Prove Policy of Targeting Civilians

303. The Prosecution have failed to discharge the burfeproving that any
alleged policy of targeting “collaborators” amoushie fact to a policy to target a

section of the civilian population.

C. No Evidence That Purpose of Any JCE was to Be Achred By Criminal
Means

304. |If the alleged purpose of the JCE was to consdidiag total control over the
Dukagjin Operational Zone, as alleged by the Prasew, the Prosecution are

next required to prove that the agreement was hieae thisby the execution of

567 additional Protocol II, Part Il Humane Treatmenttidle 5. “Persons whose liberty has been
restricted.”

568 additional Protocol II, Part Il Humane Treatmeatticle 4 “Fundamental Guarantees”.
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war crimes and crimes against humanifjhe evidence demonstrates that the
opposite was the case; the KLA sought to be a pstdeal and honourable army,

in contrast to the tactics of the Serbs againsethric Albanian population.

305. Similarly, if the Prosecution contend that the bBksfiment of a “detention
facility” at Jabllanicé was included within the JGke burden on them is to prove
not merely an aim to establish it, but (a) thatededtion facility was in fact
established; and (b) that the aim was to estalili$tr the criminal purpose of

committing war crimes and crimes against humanity

306. By contrast, the evidence shows overwhelmingly thatKLA never planned
to establish, far less did they actually establidétention facilities with such
criminal and self-destructive aims. Assumiagguendothat the aim of the
Accused was to “consolidate total control of the Alover the Dukagjin
Operational Zone,” the Prosecution’s case does make sense: lacking the
military might and oppressive administrative infrasture of the Serbian
administration, the KLA in common with most othe@tional liberation
movements, needed the support of the ordinary pdopdchieve that goal. Hence
it explains why the Prosecution was not able teglaefore the Trial Chamber a
single document from the Dukagjin Operational Zéhat advocated inhumane
treatment of “perceived collaborators” or the c@atof detention facilities in
which to incarcerate them.

D. Allegations of JCE in General Not Proven

307. The Brahimaj Defence adopts the arguments of theadi@aj and Balaj
Defences to the effect that the JCE as allegeddeetwthe three co-Accused and

those named in § 27 of the indictment is not proven

308. No evidence has been presented to the Trial Chanmhiag¢rLahi Brahimaj
worked closely with Ramush Haradinaj to fulfil theals of the alleged JCE at
any time during the Indictment period. The evidersupports the contrary

conclusion.
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308.1. In particular, apart from one meeting on 24 Jun88l3here is no
evidence that Lahi Brahimaj was ever in Gllogjamimiy the period covered
by the indictment. There is no evidence that LBtahimaj provided direct

operational support to Ramush Haradinaj at any.time

308.2. Minutes of the meetings attended jointly by LahiaBimaj and
Ramush Haradinaj on 21, 23 and 24 June show ne thany intention to
condone the commission of crimes against humarnityar crimes in the
lawful pursuit of the goals of consolidating KLArtes in the Dukagjin

Zone>®®

308.3.  There is no evidence that Lahi Brahimaj ever mgetioer withboth

Ramush Haradinaj and Idriz Balaj at any time duthmgindictment period.

308.4. The only evidence that Idriz Balaj was ever in dalda was from
Pjetér Shala. There is no evidence that Idriz Badaj any contact with Lahi

Brahimaj at all, let alone about the goal of arlggdd JCE.

309. The only evidence of Lahi Brahimaj's activities the Dukagjin Zone
concerns his native village of Jabllanicé. Thisdemce is consistent with his
position on the General Staff, making occasionaitvito his family, visiting
Jabllanicé in connection with his General Staffiekitto ensure supply lines of

equipment from Albania.

E. Facts of Allegations about Lahi Brahimaj's Role inJCE Not Proven

1. No Evidence that a “Detention Facility” was “Estighked” or “Operated” at
Jablanica

310. There is no evidence of any agreement to estalligtetention facility at

Jabllanicé. The Prosecution’s case appears tchdea make-shift detention

%59 P140: minutes of meeting in 21 June Irzniq; PMiRutes of 23 June meeting in Jabllanicé; P145:
minutes of 24 June meeting in Gllogjan.
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facility was established in Jabllanicé from, at &zeliest, “at least April 1998%
or “mid-May 1998°"* until, at the latest, mid-September 19938.

311. There is evidence that a facility was set up atethigance to Jabllanicé during
the indictment period which served both as a mdlk-sheadquarters and
barracks for the defenders of Jabllanicé and ataeepwvhere people (whether
KLA members or ordinary villagers) could be fed asitkltered en route to and

from Albania®”

311.1. However, on the evidence presented, no individues etained” in
the barracks in Jabllanicé before mid-June 199&rddfter, the evidence
shows that, for the majority of the time, there wa$y one person alleged to
have been detained at the barracks, ending 25L.99i§.

311.2.  That alleged detainee, Witness 6, waljjjj | | }dé@q J I ho had
been stopped while driving around with a weaporpiesiot being a KLA
member. His circumstances were highly suspicionfrénces equally open
on the facts include that he was taken to the bksréa) to be questioned
about his possession of a VJ pistol; (b) on suspiaf being a spy or
collaborator with MUP or VJ forces; (c) becausesthavho stopped him had
nowhere else to take him and simply did not knovatdise to do with him;

or (d) for a combination of the above reasons.

311.3.  Witness 6's “detention” in itself cannot prove thie make-shift
barracks were established in order to commit wane&s or crimes against

humanity.

312. Furthermore, the supposed “detention facility” vaasdly an effective place to

detain people; it was a small building in the m&ldf a meadow used for grazing

°"% |ndictment, § 32(b).

"1 |bid, § 43.

52 bid, § 32(c).

573 See, eg, Jakup Krasnigi: 5075-5076; Pjetér SBak8; Fadil Fazliu: 8009.
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animals, with no walls around it Witness 6 described it as being a place he
could have escaped from if he had cho¥én.

313. None of the masses of documents seized from KLAtlons and members
shows evidence of any agreement to set up a deteffaiility in Jablanica.
Absent any direct evidence of such agreement, aneoaly be inferred if that is
the only reasonable inference available on the facts. Ri@rextremely limited
number of alleged detainees held there, for suigi periods, it cannot safely be
concluded that any agreement was ever made toblettasuch a facility, still

less to carry out criminal acts there.

314. Furthermore, the extremely limited scale of anyg@#d detention does not
support an inference that a detention facility Wagerated” in any meaningful
sense of the word. There is no evidence that anyicpkr person had
responsibility for detention, and the small scalethe allegations supports the
inference that there was no particular agreement aioy person to have
responsibility for it.

315. Providing food and shelter to KLA members in thekeahift barracks and
kitchen at the farm buildings and feeding the heddr of villagers passing

through on their way to Albania to obtain weapomsewot criminal aims.

316. Lahi Brahimaj’s name does not appear on any documeating to any
alleged detainee. The fact that his brother Nasignied documents in relation to
Witness 6 does not prove Lahi Brahimaj had knowdedfy condoned, authorised

or participated in any way in the alleged detention

317. Furthermore, the use by Rrustem Tetaj of the espyas‘prison guards” in
relation to Skender Kugi, cannot — as that witrressself testified — be interpreted

as concrete evidence, as opposed to mere rumdw@grison in Jabllanic&®

745844 — 5846, D117, D118: photographs of meadalaklianicé barracks.
5755243:3 — 5243:6; 5349:5 —5349:8; 5349:22 — 5349:23
576 3855:13 — 3855:23.
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2. Doubt Whether Alleged Victims Were Civilians

318. The Prosecution alleges that the KLA agreed tceta®grb and other civilians.
By contrast, the evidence is such that the Triar@er cannot be certain that any

one of the alleged victims was a non-combatant:

318.1.  Witness 6 had several indicia of combatant st¥tus:

318.1.1. Was carrying a Yugoslav army pistol;

318.1.2. Possessed a MUP-issued firearm authorisation; and

318.1.3. Carried a photograph of himself together with afanmed
policeman.

318.2. Nenad Remistat‘®

318.2.1. Was a Police Officer; and

318.2.2. There is no satisfactory proof that he was everenako
Jabllanicé; at the lowest, the Trial Chamber cannde out the
possibility that he was killed in a fire-fight am anemy combatant if he

was stopped.
318.3.  Unknown Bosnian and Unknown Montenegrifs:
318.3.1. Even if Witness 6’s uncorroborated evidence thathsu
individuals were ever detained at Jabllanicé iseptsd, the Trial
Chamber has no evidence on which to determine ehetey were

combatants or not.

318.4.  Pal Krasniqi*®°

577 See further above at § 125.
578 See further above at § 164.
57% See further above at § 165.
%80 See further above at § 221.
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318.4.1. Was most likely a KLA soldier and thus a combatant.

318.6.  Skender Kuqi:

318.6.1. The Trial Chamber cannot rule out the possibilitgtthe was
rightly or wrongly suspected of working as inform&or Serb forces or
that he had forfeited non-combatant status.

318.6.2. At its lowest, the Trial Chamber has insufficiemidence upon
which to conclude beyond reasonable doubt that &keKuqgi was a

civilian non-combatant.

319. Based on all of the foregoing, the Prosecution ad@es not support the

existence of an agreement to target Serb civil@rather civilians.

3. Time Periods

320. Even on Prosecution evidence, the earliest suggesfia prisoner was mid-
June 1998. The latest was end of July 1998 wheh feeces overran Jabllanicé
and killed the civilians who remainé¥f There is no allegation of any other

prisoners at any other time during the indictmeariqul.

321. On these limited facts, the Trial Chamber cannohctale beyond a
reasonable doubt that there ever existed an agreéetmeestablish a detention
centre for the purpose of the commission of criragainst humanity and war

crimes against detainees as alleged in the Indidtme

%81 See further above at § 267.

°827804:4 — 7894:5, 7894:9 — 7894:11.

%83 SeeWitness 17's contemporaneous note at 7771:19 —:2371Attacks on Jabllanice and from all
weapons starting with tanks, APCs, and multipl&etdaunchers, against Ceskov, Kepuz, and Nepole.
Jabllanice has fallen. Infantry has entered. Twbvwbmen, Nazmi's mother and another woman have
been massacred. One soldier and two elderly men.”
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4. No Evidence that Lahi Brahimaj was Commander oéddld Detention Centre

322. Although the Prosecution allege that Lahi Brahimag the commander of the

alleged detention centre, there is no satisfaauoigence to support this claim.

323. Lahi Brahimaj was nominally appointed Deputy Comaemof the Dukagjin
Zone on 23 June 1998 He was discharged on 5 July 1988 There is no
evidence that the responsibilities of a Deputy Camder were ever discussed,
still less that they entailed responsibility foryadetention centre. It is clear that he
never exercised the responsibilities of this nomipasition because he was
warned for repeated absence from the zone on 4adulypromptly dismissed next

586

day.

324. Witness 6 was the only witness at the barracksnduttiis period who gave
evidence, and, although he claimed Lahi Brahimag weere, he was unable to

describe what position he held, if aify.

325. Witness 7 described a “commander Maxhupi”, buteari caution should be

exercised with this evidence:

325.1. None of those who accompanied Witness 7 to JabBareferred to

meeting anyone there by that name at that tftfe;

325.2. Witness 7 was not available for cross-examinatmnhss reference is

untested;

%% SeeP143.

%% SeeP168.

% SeeP161 & P168.

*%75246:18.

%88 \Witness 16 9Bis Statement §19: “I have also been asked if | knamea nicknamed ‘Maxhupi’, to
which | say that | haveince heard his name but cannot provide any more infoaama (Emphasis
added); Witness 23 made no reference in her evidenanybody by that name.
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325.3. Witness 7’s, son, Witness 6, was present when hse t&ing
interviewed by the Office of the Prosecutor and Tm@l Chamber cannot
exclude the possibility that Witness 6 had influsthdis father to use this

nickname®®

325.4. On at least one other occasion, Prosecution impadstis gave the

name “Maxhupi” to witnesses who were initially utato provide it®

325.5.  OTP investigators at no time showed Witness 7 tiw@boards they

used in relation to Lahi Brahimaj when interviewMdtness 6 and others.

326. If there was any individual responsible for an gdlé detention centre, the
candidates include at least: Nazmi Brahiftaj;Alush Agushi; and Gijelal

Hajda™%?

326.1. When Witness 6 was released on 25 July, it was N8zahimaj who
signed receipts and a written warning that if Ipeesged his mistake he would

face “criminal charges>®

326.2. Witness 7 (again, caution is urged in relation he identification
procedure for the reasons set out abd¥epid his son told him the man who
said he would have released Witness 6 but he dichane the paper work,

was named Nazmi Brahimz>

5. Limited Evidence of Presence of Lahi Brahimaj Abllnicé

327. Witness 6 was at pains to place Lahi Brahimaj &fldaic&® but when it

came to making specific allegations about his cahtle was suspiciously vague.

%89 SeeP 1248, 9bis Statement of Witness 7 cover page: “Names ofetgns present ... [Witness 6]
Son of witness.”

%90 5ee further above at § 106.

%919947:15, 9954:4.

%929946:23, 9963:18.

%93 p335; 5253 — 5255,

94 At § 325.

95 92quaterss 36 — 37.

%965218:13 — 5218:14; 5218:20 “Two days would nospaihout seeing Lahi Brahimaj there.”
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327.1. He does not claim Lahi Brahimaj was present whemas originally
brought to Jabllanic&’

327.2.  His descriptions of receiving beatings are extrgmehgue and

generalised, particularly as to the alleged preseftahi Brahimap®®

327.3.  The reliability of his identifications is highly gationable®® Despite
claiming to have learned the names of those wheebhim after his release,
he positively misidentified a photograph of Myft&rahimaj as being

Hamz®%

327.4. During the alleged mistreatment of the Bosnian atidee
Montenegrins, when asked who was involved, Witng@stoes not accuse
Lahi Brahimaj but only Nazmi and Ham%&.

327.5.  Witness 6 does not claim Lahi Brahimaj was presedabllanicé on

25 July 1998 when Nazmi Brahimaj “released” him.

328. Lahi Brahimaj's responsibilities on the GeneralfStalso dealt with above at
88 18 to 22 meant that his presence in Jabllan&® inevitably sporadic. They
also precluded him from commanding soldiers or psemin Jabllanicé since,
given the constant danger of attack from Serbianef any commander would

have to be consistently available.

329. The evidence shows that Lahi Brahimaj was in Drerigr a longer time in
Jakup Krasnigi’s first month at the KLA’s Generaafs (ie, from 11 June 1998):

5975209, See further above at § 137.

%% See, eg5220:3 — 5220:4; 5220:15 — 5220:21; 5221:3: “YeNazmi was there in the room.
Sometimes Lahi would happen to be there in the rodiot all the three of them [Nazmi, Lahi and
Hamz Brahimaj] came at the same time.” See furdbewe at § 138.

599 See further above at §§ 101 and 107.

6006347:1 — 8 and above at § 105.

01 5228:21 — 5228:25.
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“During the first month we met more often becauseré was not too much
fighting going on in Kosova. We were in a phasérgihg to consolidate the
General Staff, and Lahi Brahimaj was staying fdorgger time in this part of
Drenica. So we saw each other more often. So Whbihwas staying in these
villages in Drenica, we met more often, more freglye while when he was
in the Dukagijini area, we did not meet that fredlyeit®?

330. Likewise, Bislim Zyrapi testified that he first métahi Brahimaj in the
Berisha Mountains at General Staff HQ and saw hiquently ther8”® When
Mr Zyrapi went to meet Ramush Haradinaj in Jabd#énin mid-July 1998, Labhi
Brahimaj travelled with him from the Berisha Mountg together with Hashim
Thaci and Jakup Krasnif*

331. Lahi Brahimaj remained for two or three days atlldaicé prior to 19 July
1998 while Bislim Zyrapi was visiting other areas)ce Lahi waited for him there
on orders of the General Staff to take Mr ZyrapRahoved

332. Ramush Haradinaj's reprimand, issued 24 June 1Bfiicates that Lahi
Brahimaj had twice failed to fulfil requests to sgh meeting§®® suggesting
strongly that he was absent from the entire Dukadjone after his nominal
appointment as Deputy Commander on 23 June 1998&utifgast his dismissal on

5 July 1998 and perhaps a period thereafter.

333. Lahi Brahimaj was not present when Rustem TetajtedsJabllanicé in
connection with the death of Skender Ke¢iThroughout, Tetaj dealt with Nazmi

Brahimaj and no mention is made of Lahi.

334. The Brahimaj Defence adopts the legal argumentaram®d by its colleagues
to the effect that, in any event, mere presenclabllanicé would be insufficient
to attract criminal liability under the jurisprudsn of the Tribunals relating to
JCE.

6025074:19 — 5074:25.
6033212:2 — 3212:20.
6043212:19 — 3212:24.
6053234:18.

606 p161.

6073779:4.

Case Number IT-04-84-T 101 14 January 2008
Brahimaj Defence Final Trial Brief

27075



6. No Evidence of Alleged Participation of Other AlkebJCE Participants

335. There is either no evidence, or at best conflicamgl equivocal evidence of
the participation of the other alleged membershef ICE in the mistreatment of
alleged detainees:

335.1.  There is no evidence that either Ramush Haradinkjr@z Balaj were

involved in any way in any alleged mistreatmentlefainees;

335.2.  Although Witness 6 alleges that Nazmi Brahimaj wesponsible for

mistreating prisoner | -

335.3.  Pjetér Shala was not questioned by the Prosecatioindid not give

any evidence about his role in any alleged mistneat of detainees.

335.4. [, -
..z
I Witness 6 does not name anybody by the oaMgftar.

335.5.  Although Alush Agushi was described as the commande
Jabllanic®® the Tribunal has heard no evidence of Alush Adsshi

involvement in mistreating detainees at the bagack

335.6. [,
2
I < 3:ifer, neither Witness 6,

nor any other witness, makes any mention of arviddal by this name.

335.7.  Arbnor Zejneli is described G kv as cogio Tal Zeka's
house in Zhabel village, but he is described asatiaf in a respectful

698 8017:17 — 8017:20: “I said that Nazmi came ingkiening and gave us each a kick and then he left.
He didn't utter a word and he didn't beat anyortedidn't show himself up there.”
0% Ded Krasniqi 4810:15 — 4810:18.
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manner, reprimanding Pjetér Shala for behaving afegsionall$*® and

driving |l to wherever he wished to%b.

335.8. [N i
3
I = v<n if this true, there is no

evidence that this was undertaken with intentionmistreat Skender Kuci.

U
Y -1y
LN

7. Lahi Brahimaj's Brother Nazmi Brahimaj

336. The fact that Lahi Brahimaj is one of the brotheir®azmi Brahimaj does not
support any inference as to the nature of theatiiship. The fact that there was
no reason for anyone, still less Lahi, to be comegrabout Nazmi Brahimaj’'s
treatment of anyone at Jabllanicé is emphasisethéytestimony of Rrustem
Tetaj. Far from showing lack of concern or care $&ender Kuqi, Tetaj said
Nazmi was: “very desperate about this cd$&4nd “very sad about the whole
thing.”®° He had taken all appropriate steps to obtain caédielp for the ailing
man but: “The problems were related to his kidneysl the hospital did not have

the instruments and the means to cure it. Thisceagirmed to me by Nazm{*®

337. The evidence indicates that for most of the perthaing which any
mistreatment is alleged to have occurred in Jaigka(l3 June to 25 July 1998)
Lahi Brahimaj was primarily concerned with Gene3tff matters.

338. There is no evidence that anyone ever brought to Baahimaj's attention
any complaint of mistreatment at the make-shiftdeks in Jabllanicé.

6107431:5.

6117440:3.
6127956:22.

613 7956:23.

614 3779:5.

6153782:2.

616 3781:22 — 3781:24.
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8. Alleged Mistreatment Not Proven

339. Although much was made by the Prosecution of tlegation that there was a
flooded basement at the barracks in Jabllaticéhere was no evidence that it
was used to mistreat anybody. Witness 6 describethg water in a basement

under the barracks buildifg® but did not allege any mistreatment there.

340. Similarly, there is no evidence that anybody degdinwas denied medical

treatment. In fact, quite the oppos G - o
4
I

341. There is no evidence that any individual was eegtat killed in the barracks
in Jabllanicé or that Lahi Brahimaj or anyone etsdered them to be sent

anywhere else to be killed.

N,
Qi

F. Responsibility of Lahi Brahimaj Through Participati on in Counts 23 to
28 and 31 to 34

343. It is alleged that Lahi Brahimaj participated inethlCE through his
participation in counts 23 to 28 and 31 to®34For reasons set out in the Final
Trial Brief for Ramush Haradinaj there is little no evidence before the Trial
Chamber of the crimes alleged in Counts 23 to 283%and 34. Any arguable

017 415:25.

*185206:1.

0191816:17 — 1817:1.

0203781 — 3782.

621 See above at § 119.

622 Indictment, § 32(e) enumerates those counts allégeconstitute acts and omissions by Lahi
Brahimaj that form part of the JCE. Counts 29 add@ not alleged as part of the JCE.
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participation in the supposed JCE therefore restsLahi Brahimaj's alleged
participation in Counts 27 and 28 and Counts 313hd

1. Counts 27 and 28

344. As setout at § 137 above, there is no evidende tita Brahimaj participated
in the stopping, questioning, conveyance to Jalokamnd initial detention of
Witness 6. Thereafter, Witness 6’s evidence isanetlible and only purports to
describe in vague terms the presence of Lahi Brahiien he claims he was
mistreated. Questions of identification are highdyevant to his testimony and
the Brahimaj Defence adopts all that is said irt tegard by the Balaj Team in
their Final Trial Brief.

345. Furthermore, facts alleged within Counts 27 andd@8not fall within the
ambit of the alleged JCE. For reasons stated aladv€ 125 there is no
satisfactory proof that Witness 6 was a civiliard ahere are many inferences
open to the Trial Chamber as to the reasons foadaged detention, of whatever
duration, and his potential mistreatment, at whoeveands.

2. Counts 31 and 32

346. It is not alleged that Lahi Brahimaj held any conmehaesponsibility in the
Dukagjin Operative Zone, or that he held respotisilfor any alleged detention
facility as at the date of the offences allegedCunts 31 and 322 The mere

sporadic presence of Lahi Brahimaj does not attmactinal liability.

347. [,
I \itness 6 claimed that Lahi Brahjnparticipated in their
mistreatment, but only at a very late stage intks&imony and his evidence

cannot be regarded as crediffé.

%23 |ndictment, § 32(b).
624 See further above at § 281.
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G. Counts 28 and 29

349. Notwithstanding the omission of Counts 28 and 28nfrparagraph 32(e) of
the Indictment, the Prosecution asserts in thoseifsp counts that Lahi Brahimaj
was responsible pursuant to their JCE theories tfier claimed abduction,
mistreatment and/or killing of Nenad RemiStar, asllwas for the alleged

mistreatment of an unnamed Bosnian and three Megters.

350. In so doing, the Prosecution presumably rely onr ttlaim that there was a
plan to mistreat and kill perceived civilian collabtors with Serbian Forces or
other civilian opponents of the KLA. See: Offen&etion, above, at 88 40 to 49.

351. In relation to Witness 6’'s claims concerning a Basn and three
Montenegrins, it is unclear which limb of their J@Hegation the Prosecution
relies on. No evidence has been given that tregedl treatment resulted from
hostility towards these individuals’ perceived #gdgcipolitical or religious
affiliations; neither is there any evidence thay ah the four were perceived as
collaborators or as opponents of the KLA. The natleged reference by soldiers
to the Bosnian’s occupation does not on its own wrha@o proof that he was
perceived as a collaborator. There is no evidesiteer way on whether they

were civilians.

352. If, which is not accepted, either of the Prosecusigheories of JCE could be
shown to have any justification in fact, it is sutied that the mistreatment
alleged in Counts 29 and 30 falls outside the beunfl the “natural and

foreseeable consequences” of the execution of aecty 3CE.

625 See further above at §§ 191 to 197.
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353. Furthermore, Mr Brahimaj's role in relation to téeneral Staff during the
period covered by these two counts, together wighfact that the Prosecution do
not allege that he was present at or participateahy way in the events alleged
therein, makes it impossible to be satisfied beyangasonable doubt that he
knew of, shared in, encouraged, condoned or in way supported such
mistreatment as part of any joint criminal plannmstreat and kill perceived

collaborators and opponents of the KLA.

H. No Evidence Lahi Brahimaj Condoned or Encouraged KIA Members to
Mistreat Detainees

354. The Prosecution has failed to demonstrate any ldeedividence that Lahi
Brahimaj condoned or encouraged mistreatment cdimiees by the KLA. As
illustrated above at 88 86 to 123, 149 to 160 a2 tb 216, the testimonies of
both Witness 6 and Witness 3 are fraught with isgiancies and contradictions.
Neither witness proves conclusively Mr Brahimajtegence or role in Jabllanicé.
It cannot be reliably inferred that Mr Brahimaj encaged any mistreatment in
Jabllanicé when questions arise regarding his poeser role during the period it

was alleged to have occurred.

355. The nature of the make-shift barracks at JabllaaicE of the large numbers of
villagers and soldiers who passed through therdifégrent times during the
indictment period creates doubt and uncertaintyoaho, if anyone, was in a
position to exercise control there. Even assunarguendothat one or more
individuals did suffer mistreatment as allegedijsitnot possible for the Trial
Chamber to conclude safely that Lahi Brahimaj hay lenowledge of or control
over those who may have been responsible for sustteatment. Still less is it
possible to conclude that he condoned or encouratiests to mistreat any person

in any such way.
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l. Counts Which Do Not Support Alleged JCE

356. There is no credible evidence that the allegedmigf abduction in Counts
23 to 26 were ever taken to Jabllanicé. Likewisere is no evidence to support
the allegations in Counts 33 and 34. They thus/igeo no support for the

Prosecution’s claim of a JCE.
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X. CONCLUSION

357. The Defence for Lahi Brahimaj submit that the Pcogien have not
discharged the burden of proving beyond reasorddt that he committed any

of the counts in the Indictment, either by direattizipation or as part of a JCE.
358. For the reasons set out in this Final Trial Brigg Defence for Lahi Brahimaj

respectfully invite the Trial Chamber to find Mrdrimaj not guilty of the crimes

charged.

Respectfully submitted:

RICHARD HARVEY PAUL TROOP
Tooks Chambers Tooks Chambers

Counsel for Lahi Brahimaj

Word Count: 29,661
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